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In transmitting his war budget exceeding 100 billion dollars for 
the fiscal year beginning July 1, 1943, the President recommended to 
Congress that it appropriate nearly three million dollars to finance the 
activities of the Bureau of the Budget. Although there is probably 
no subject which provokes so much controversial discussion as the 
Budget of the Federal government the fact is that popular knowledge 
of the activities of the Federal Budget Bureau is extremely limited. 
To those, however, in Congress or in the Executive Branch, or to 
those who are otherwise intimately associated with the conduct of 
the affairs of the Federal government, the phenomenal increases in 
recent years in both the personnel * and activities of the Bureau of the 
Budget give rise to a host of inquiries all touching upon the history 
of the Bureau and the legal basis for its increased activities. 


Origin of the Bureau of the Budget 


The Bureau of the Budget was created by the Budget and Account- 
ing Act of 1921. This Act established a national budget system, 
revolutionizing the entire process for formulating and executing the 
financial program of the Federal government. The adoption of this 
important piece of legislation has been hailed universally as one of the 
most significant steps yet taken toward strengthening the management 
of the Executive Branch. It came only after more than a half-century 


1The President requested $2,712,000 as contrasted with $2,255,155 appro- 
priated or allocated for 1943 and $1,532,752 for 1942. Tue Bupcer or THE 
Unitep States GOVERNMENT FOR THE FiscaAL YEAR ENDING JuNE 30, 1944 
(1943) 42-44. 

2 There were only 38 persons employed by the Bureau of the Budget in 1935. 
By 1942, 356 persons were employed. The 1943 appropriations provide for 592 
employees and the President has requested a total of 660 for the fiscal year 1944. 

3 42 Stat. 20 (1921), 31 U. S.C. § 1 (1940). 
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of agitation by students of government and private management who 
had explored the need for placing the President more directly in the 
stream of administration in order that he might begin to operate with 
real effectiveness as the chief administrator.* 

In the early days of the Constitution, and even as late as the turn 
of the century, the President assumed little responsibility for framing 
the financial program of the Federal government. This was left al- 
most entirely to the individual spending agencies, although the Secre- 
tary of the Treasury was assigned the task of compiling the estimates 
for transmittal to Congress.° In 1909 the beginnings of executive 
leadership in the formulation of a unified financial plan were found 
in the passage of an Act calling on the President to submit recom- 
mendations for a program to meet anticipated deficiencies.* In his 
reports to the Congress over the next three years, the Secretary of the 
Treasury, Franklin MacVeagh, repeatedly urged the adoption of a 
thoroughgoing executive budget system. 

In 1911 President Taft appointed a Commission on Economy and 
Efficiency to study the administrative branch of the Federal govern- 
ment in order to ascertain what improvements could be made in its 
organization and procedures.” In urging the adoption of a budget 
system, this Commission unreservedly concluded that “the establish- 
ment of executive responsibility for the manner in which business is 
transacted in each of the departments and establishments is essential 
to obtaining results with economy and efficiency.” * Although Presi- 
dent Taft was in complete agreement with the conclusions of the 
Commission and although he submitted a budget for the fiscal year 


4See WiLLouGHBy, THE ProBLEM oF A NATIONAL Buncet (1917); SELKo, 
Tue FeperaL FINANCIAL System (1940), especially 77-188. 


5 By an Act of 1789, 1 Stat. 65, the Secretary of the Treasury was “to pre- 
pare and report estimates of the public revenue, and the public expenditures.” 
Alexander Hamilton, as Secretary of the Treasury, was able to submit a uni- 
fied financial program but this did not last. In 1800, the Secretary was ordered 
“to digest, prepare and lay before Congress at the commencement of every ses- 
sion, a report on the subject of finance, containing estimates of public revenue 
and public expenditures.” 2 Stat. 79, 80. By the Act of May 1, 1820, 3 Stat. 
567, 568-569, a statement was ordered of appropriations for that year covered 
by previous legislation and of balances of former appropriations available for 
expenditure in the year to which the estimates apply. The Act of July 7, 1884, 
23 Stat. 236, 254 forbade the transmittal of estimates to Congress except through 
the Secretary of the Treasury. The submission of the estimates through the 
Secretary of the Treasury was a routine proposition and little review was made 
at that point of the spending agency’s requests. The President first entered 
the picture when in 1873 the House passed a resolution calling on him to re- 
vise estimates submitted by the Secretary of the Treasury. 2 Conc. Rec. 211- 
214 (1873). 

® Section 7 of Sundry Civil Appropriations Act, 35 Stat. 945, 1027 (1909). 

7? Pursuant to Sundry Civil Appropriations Act, 36 Stat. 703 (1910). 


8THE NEED FoR A NATIONAL Bupcet, REPORT OF THE COMMISSION ON 
Economy ANpD Erriciency, H. Doc. 854, 62nd Cong., 143 (1912). 
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1914 modeled on its suggestions,® political differences interfered and 
frustrated his efforts to develop a coordinated budget program. 

If there was concern over the lack of executive leadership in the 
development of an integrated budget, this was equally true of the 
failure of Congress to provide a systematic and well coordinated 
scheme for the consideration of budget estimates once they had been 
submitted by the Executive Branch. Although originally there had 
been centralized treatment of revenue and expenditure measures by 
the House Committee on Ways and Means, in the years following the 
creation of the Appropriations Committee in 1865 there was a general 
disintegration as a number of different committees assumed jurisdic- 
tion over the grant of funds.*° This made it impossible to make a 
sound comparison of expenditure and revenue proposals, determine 
the relative merits of suggested spending plans, or fix responsibility 
for the adoption of the annual budgetary program. 

Fearful of the consequences which might accompany a continued 
increase in the spending program of the Federal government," alarmed 
at what appeared to them to be appalling waste and inefficiency in the 
internal administration of the Executive Branch,}? and unable to meet 
either problem due to the incompleteness of the President’s authority 
and the diffusion of legislative leadership, Congress finally enacted the 
Budget and Accounting Act on June 10, 1921."* 

The Act made the President responsible for preparing a budget 
program embracing both estimated revenues and expenditures cover- 
ing all agencies and directed him to submit this budget to Congress." 
Under this executive budget system it fell upon the Bureau of the 
Budget, although established in the Treasury Department, to work di- 
rectly with the President on the preparation of his recommended 


®S. Doc. 1113, 62nd Cong. (1913). 


10 The Committee on Appropriations was created on March 2, 1865, although 
there was marked disagreement over this division in the authority over the 
budget. See 35 Conc. Grose 1311-1317 (38th Cong.) For a discussion of this 
general process of disintegration see Selko, op. cit. supra 83-89. 

11 See comments during debate on Budget and Accounting Act, especially 
59 Conc. REc. 6266, 6268, 7949 (1920). 

12 Senator King was the most outspoken critic of business methods in the 
government, claiming that legislation was imperatively needed for the purpose 
of rearranging, consolidating, codrdinating, integrating or even abolishing the 
bureaus and agencies of the government. 59 Conc. Rec. 6391 (1920). 

13 The original version of the Budget and Accounting Act was vetoed by 
President Wilson when he objected to provisions limiting his power to remove 
the Comptroller General. H. R. 9783, 66th Cong. (1920). Vetoed June 4, 
1920, 59 Conc. Rec. 8609-8610. The House failed to override veto. 59 Conc. 
Rec. 8613 (1920). With its objectionable features removed, the budget bill 
became law during the Harding administration. See H. Repr. 14, 67th Cong. 
(1921) and S. Repr. 96, 67th Cong. (1921). 


14 42 Stat. 21 (1921), 31 U. S. C. § 11 (1940) 
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financial program.*® At the same time Congress reorganized its own 
machinery for considering budget estimates by setting up a single 
appropriations committee in each House, in lieu of the eight com- 
mittees which had previously been working independently of each 
other.** The adoption of this new budget system in no way violated 
the established constitutional mechanism for determining the fiscal 
policies of the government. The right of Congress to control the final 
contents of the financial program remained intact, while for the first 
time the President was given the authority and the staff assistance to 
insure the formulation of a financial plan embodying the unified 
recommendations of the Chief Executive.?’ 


The Early Years of the Budget Bureau, 1921-1932 


Under the leadership of President Harding and General Charles G. 
Dawes, the first Director of the Budget, the new budget system soon 
took shape. They were quick to impress upon the departments that 
the duties of the Budget Bureau were not to be of a perfunctory 
character and that they were convinced that the principles of efficient 
business organization could be applied with success to government 
operations.** Congressional leaders were outspoken in their praise of 
the first budget submitted to them as a document that fully came up 
to expectations.’ The Budget Bureau soon became the heart of a 
general organization established not only to assist in preparing the 
budget, but also to prevent deficiencies in appropriations, to analyze 
and review pending and proposed legislation, to investigate the ad- 
ministrative organization and procedures of the several agencies, and 
to coordinate certain budgetary policies and procedures. In addition 
to the Bureau of the Budget, this organization included the budget 
officers of the agencies,”° the Bureau of Efficiency,”* the Codrdinating 


15 42 Stat. 22 (1921), 31 U. S. C. §16 (1940). 

16 Rules amended in the House, 1920; in the Senate, 1922. 

17 Comments to this effect in debate on the Act. 59 Conc. Rec. 6268, 6269 
(1920). Senator Reed thought otherwise, fearing the executive budget as the 
forerunner of the downfall of Congress. 59 Conc. Rec. 8626, 8627 (1920). 

18 President Harding addressing Business Organization of the Government 
(an organization of budget officers, chief accountants, chief clerks, and other 
administrative personnel) on June 18, 1923, went so far as to threaten dismissal 
of recalcitrant departmental officials refusing to comply with the requests of 
the Bureau. Seidemann, The Preparation of the National Budget (1924) 113 
ANNALS AMERICAN ACAD. oF Pot. AND Soc. Scr. 3, 6. 

19 Remarks by Congressman Madden, first Chairman of the House Com- 
mittee on Appropriations. 64 Conc. Rec. 5451 (1923), and by Senator Warren, 
first Chairman of the Senate Committee on Appropriations. 64 Conc. REc. 
5600 (1923). 

20 Budget officers were authorized by the Budget and Accounting Act and 
were designated by the head of each agency and their principal task was to 
assist in preparing the agency’s budget estimates. 42 Stat. 23 (1921), 2 
U.S. C. § 22 (1940) 


21 The origin of the Bureau of Efficiency dates back to the Legislative, Execu- 
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Service,”* the Business Organization of the Government, and the 
Federal Business Associations.”* 


tive and Judicial Appropriation Act for 1913, which ordered the Civil Service 
Commission to establish a system of employee efficiency ratings. 37 Stat. 360, 
413 (1912). Under the same Act of 1914 the Commission was ordered to in- 
vestigate and report to the President its recommendations as to the administra- 
tive needs for personnel in the several agencies in the District of Columbia. 
37 Stat. 739, 750 (1913). The Commission established a Division of Efficiency 
on March 25, 1913, to handle these assignments and in the Act of 1916 the duties 
of the Division were expanded to include the investigation of duplication of 
statistical and other work and business methods in the various branches of the 
government service the division to report its findings through the President to 
Congress. 38 Stat. 1008 (1915). By the Urgent Deficiency Appropriation Act 
of 1917, the Division was made independent as the Bureau of Efficiency. 39 
Stat. 14, 15 (1916). The Bureau’s investigative powers were later extended to 
cover the activities of the municipal government of the District of Columbia, 
45 Stat. 573, 576 (1928). Ina report to Congress it was noted that the Bureau 
of Efficiency was created to provide a small force of specialists to serve the 
President and the heads of agencies by studying specific organization and pro- 
cedural problems and by developing recommendations for improvements. S. Doc. 
54, 73rd Cong. (1933). The Bureau of Efficiency was abolished by the Treas- 
ury-Post Office Appropriation Act of 1934 and its files and records were trans- 
ferred to the Bureau of the Budget. 47 Stat. 1519 (1933). See infra note 119. 

22 With the great surpluses of war inventories and the general need for 
economical administration of the government’s finances, Budget Director Dawes 
pointed out again and again that the “executive authority should function 
through coGrdinators of the existing agencies.” He felt the fault rested “not 
simply in improper grouping of activities, but as well in the absence of a gen- 
eral codrdinating staff under the Chief Executive.” Dawes, THE First YEAR OF 
THE BUDGET OF THE UNITED States (1923) 56-57. Under the general super- 
vision of the Budget Director, the Codrdinating Service and the following 
coordinating boards were established: (1) General Supply Committee, to 
simplify and standardize the procedure for making government purchases, 36 
Stat. 468, 531 (1910). Although initially established to replace the Board of 
Awards, 23 Stat. 33, 34 (1894), and to aid the Secretary of the Treasury in 
standardizing procurement procedures, the Committee worked very closely with 
Budget Bureau after 1921. (2) Permanent Conference on Printing, “to investi- 
gate and propose uniform standards, business-like methods and proper economies 
in the public printing and binding and the distribution of government publica- 
tions.” Budget Bureau Circular No. 14, July 22, 1921. (3) Federal Purchasing 
Board, to assist in the codrdination of purchases. Budget Bureau Circular 
No. 25, August 25, 1921. (4) Federal Liquidation Board, to assist in liquida- 
tion of surplus stocks and in sales. Budget Bureau Circular No. 26, August 25, 
1921. (5) Federal Motor Transport Agent, to coordinate use, housing, mainten- 
ance and repair of motor vehicles. Budget Bureau Circular No. 35, September 
23, 1921. (6) Federal Traffic Board, to improve and economize the transporta- 
tion of persons, freight, express, and parcel post. Budget Bureau Circular 
No. 41, October 10, 1921. (7) Federal Specifications Board, to work on speci- 
fications for materials and services. Budget Bureau Circular No. 42, October 12, 
1921. (8) Federal Board of Hospitalization, to codrdinate interdepartmental 
use of hospital facilities. Budget Bureau Circular No. 44, November 1, 1921. 
(9) Interdepartmental Board of Contracts and Adjustments, to work on con- 
tracting procedures and forms. Budget Bureau Circular No. 47, November 22, 
1921. (10) Federal Personnel Board, to work under the Civil Service Commis- 
sion in developing more economical and more effective system of employment 
and personnel management. Budget Bureau Circular No. 52, December 23, 
1921. (11) Federal Real Estate Board, to act as clearing unit for information 

(Concluded on page 270.) 


23 The Federal Business Associations were the more than two hundred field 
organizations of federal officials established to meet and discuss problems of 
more efficient administration. 





270 THE GEORGE WASHINGTON LAW REVIEW 


Hardly had the new budget system been created than the President 
issued Executive Order No. 3578 on November 8, 1921, continuing 
in the Secretary of the Treasury the responsibility for preparing and 
transmitting to the President recommendations for financing the ex- 
penditure estimates prepared by the Bureau of the Budget. The 
Bureau proceeded with the task of analyzing the preliminary budget 
estimates submitted by the agencies, preparing a revised program for 
review by the President, making final adjustments on the basis of 
action taken by him, and editing the final document for congressional 
consideration. 

The Bureau of the Budget was also concerned with the proper 
execution of the adopted financial program. In this connection it was 
anxious to do what it could to prevent deficiencies in appropriations. 
As early as 1842 Congress took steps to combat the tendency for 
executives to commit the government before adequate funds were 
made available.** Years later Congress made it unlawful for any 
department to expend a sum in excess of its appropriations.?> This 
provision was amplified by section 4 of the Deficiency Appropriation 
Act of March 3, 1905,”° and was further amended by the Urgent 
Deficiency Act enacted February 27, 1906.27 The amended section, 
popularly known as the Anti-Deficiency Law, in addition to forbidding 
expenditures in excess of appropriations, also directed the heads of 
agencies to make monthly or other apportionments of their appropria- 
tions, adhere to these apportionments except under unusual circum- 
stances and report to Congress all reasons for modifying such appor- 
tionments. 

Although the responsibility for making apportionments was vested 
in the heads of the executive departments, the Bureau of the Budget 
endeavored to impress upon the spending agencies the importance of 


22 (Concluded from page 269.) 


on purchase, sale, lease, or disposal of real estate. Budget Bureau Circular 
No. 69, June 16, 1922. (12) Interdepartmental Board on Simplified Office 
Procedure, to promote better office procedures, Budget Bureau Circular No. 137, 
May 16, 1924. (13) Federal Standard Stock Catalogue Board, to compile and 
adopt a standard catalogue for use by agencies. Budget Bureau Circular No. 
260, March 29, 1929. To insure the promotion of economy and efficiency outside 
the seat of government, the country was divided into nine corps areas and the 
coordinating agencies operated through these areas. 


24 Act of August 26, 1942, forbade payment of accounts of certain commissions 
a Egeiry until special appropriations had been made by law. 5 Stat. 523, 533 


25 See Legislative, Executive, and Judicial Appropriation Act for 1871, 16 
Stat. 230, 251 (1870). 


26 33 Stat. 1214, 1257 (1905). 
27 34 Stat. 27, 48-49 (1906), 31 U. S. C. § 665 (1940). 
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trying to save part of their appropriations.** The Bureau requested 
the agencies to submit periodic reports concerning their apportion- 
ments and their related expenditures.*® Other circulars were issued 
designed to strengthen the apportionment mechanism and to effect 
savings.*® Inasmuch as the law had given the agency heads the ex- 
clusive responsibility for preventing deficiencies, the Bureau of the 
Budget was powerless to enforce its requirements even though the 
President had put himself strongly on record in endorsement of the 
Bureau’s objectives.** 

One of the first procedures inaugurated by the Bureau of the Budget 
was the requirement for its clearance of departmental reports to con- 
gressional committees on proposed or pending legislation.*? There 
was no specific provision of law that directly required or authorized 
this procedure. The authority for the procedure was based primarily 
upon a broad interpretation of that section of the Budget and Ac- 
counting Act which provided that no financial proposals should be 
submitted to Congress unless first requested by either House.** Au- 
thority could also be found in specific provisions of the Constitution 
charging the President with certain duties with respect to the opera- 
tions of the legislative branch, and in the general authority of the 
President to direct the operations of executive officers.** This pro- 
cedure applying only to financial legislation, departmental reports on 


all such legislation were submitted to the Bureau of the Budget before 


28 Dawes, op. cit. supra 143. 

29 Budget Bureau Circular No. 51, December 21, 1921. 

8° Budget Bureau Circular No. 98, March 23, 1923 sought to limit the 
apportionment period to three months. Budget Bureau Circular No. 4, July 1, 
1921, outlined the concept of a general reserve and called upon agencies to 
recommend savings for the fiscal year 1922. Budget Bureau Circular No. 139, 
June 17, 1924, further classified reserves to include amounts set aside to meet 
emergencies and those segregated as real savings without detriment to service. 
Budget Bureau Circular No. 265, May 31, 1929, provided for the reapportion- 
ment to later periods of unobligated balances reported at the end of each 
quarter. 

31 President Harding, in addressing the first meeting of the Business Organi- 
zation of the Government on June 29, 1921, requested agency heads to set aside 
a portion of their funds as savings. See Selko, op cit. supra 105. 

32 Budget Bureau Circular No. 49, December 19, 1921. 

33 See Section 206 which provides that “No estimate or request for an appro- 
priation and no request for an increase in an item of any such estimate or re- 
quest, and no recommendation as to how the revenue needs of the Government 
should be met, shall be submitted to Congress or any committee thereof by any 
officer or employee of any department or establishment unless at the request 
of either House of Congress.” 42 Stat. 21 (1921), 31 U. S. C. $15 (1940). 

384 “The President shall from time to time give to the Congress information of 
the state of the union and recommend to their consideration such measures as 
he shall judge necessary and expedient.” Uwnirep States ConsrTITUTION, 
Articte II, Section 3. Also the President * * * “may require the opinion in 
writing of the principal officer in each of the executive departments upon any 
subject relating to the duties of their respective offices * * *” Unitep STATES 
Constitution, Articte II, Secrion 2 
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being sent to Congress and, upon clearance, in reporting to Congress 
the agency was bound to state whether or not the legislation was in 
accord with the financial program of the President. Later, it was 
provided that unfavorable reports need not be cleared through the 
Bureau of the Budget.*® 

In all its efforts to establish a sound process for formulating the 
budget program and to achieve economy and efficiency in the co- 
ordination of activities, the Bureau of the Budget pointed to the fact 
that it was in each instance acting on behalf of the President, giving 
him the assistance he needed to operate effectively as the Chief Execu- 
tive.*® Claiming to be non-partisan, impartial and impersonal, the 
Bureau also sought congressional favor on the grounds that it was 
concerned solely with economy and efficiency in the routine business 
of the government and that it would not presume to dispute Congress 
should that body revise the executive budget on the basis of changes 
in legislative policy.** 

While trying to fulfill its duties as principal administrative aide 
to the President, the Bureau felt from the start that it should “take 
its own medicine” in regard to economy and consequently employed 
only a very limited staff.** The thoroughness with which the Bureau 
analyzed the departmental requests for funds suffered accordingly 
and the scope of other activities was greatly restricted.*® 


The Bureau of the Budget 1932-1939 


In 1933 the President was given the power to reorganize the Ex- 
ecutive Branch of the government and to transfer or abolish the func- 
tions of any executive agency.*® Acting pursuant to this authority, 
the President abolished the Codrdinating Service, and it fell upon the 
Bureau of the Budget to assume certain of its functions.** 

Shortly thereafter the President created a new codrdinating agency 


35 Budget Bureau Circular No. 273, December 20, 1929. The directive also 
excepted reports on private relief bills. 

36 Budget Director Charles E. Dawes in addressing the same meeting. See 
Dawes, op. cit. supra 8-9. 

37 See Dawes, op. cit. supra 95-96, 117-118. 

38 See supra note 2 

39 In discussion with appropriations committee, budget officials admitted that 
the committee members had a greater insight into the details of departmental 
operations and noted that the Budget Bureau staff was not large enough to 
make intensive studies. H. R. Hearings before Subcommittee of the Com- 
mittee on Appropriations in Charge of Deficiency Appropriations on the Treas- 
“tose Office Appropriation Bill for 1923, 67th Cong., Ist Sess., 211-226 

40 Section 403 of the Act of March 3, 1933, 47 Stat. 1489, 1518 (1933). 

41 Ex. O. No. 6166, June 10, 1933. The General Supply Committee was abol- 
ished by the same order and the Procurement Division in the Treasury Depart- 
ment was established to carry on those functions of the Coérdinating Service 
relating to purchases and public buildings. 
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known as the National Executive Council, whose function it was to 
coordinate the activities of the emergency agencies both in Washing- 
ton and in the field and to advise the President.*? The activities of 
the Council were not integrated with those of the Bureau of the 
Budget and a separate staff was set up both in Washington and in the 
field. 

The President further strengthened his authority over the execution 
of the budget program by transferring the function of making appor- 
tionments from the heads of the several executive agencies to the 
Bureau of the Budget.** Procedures were immediately prescribed to 
furnish such information as was deemed necessary to the proper con- 
trol of the flow of appropriation expenditures.** 

In 1935 it was provided that departmental reports on all proposed 
or pending legislation of a non-fiscal or policy character were to be 
reviewed by the National Emergency Council; those reports involving 
financial legislation were still to be submitted to the Bureau of the 
Budget.*® The President later ordered the abolition of the National 
Emergency Council and the discontinuance of all its functions.*® This 
prompted the issuance of another directive ordering the agencies to 
clear reports on all legislation (except private relief bills) with the 
Bureau of the Budget and prescribing the detailed procedure to be 
followed.*7 A procedure was also established for the clearance of 


proposed Executive Orders and proclamations, the Bureau of the 
Budget considering them for much the same purposes as in the case 
of reports on legislation.** A later directive called for the clearance 
of all enrolled bills with the several interested agencies with the view 


42 Ex. O. No. 6433-A, November 17, 1933 and Ex. O. No. 6889-A, October 
29, 1934. 


43 Ex, O. No. 6166, June 10, 1933; Ex. O. No. 6226, July 27, 1933, provided 
that the Treasury Department should maintain budgetary accounts on the status 
of appropriations, that the agencies should furnish necessary information to the 
Treasury and that the Bureau of the Budget should be provided with such 
reports as it might require from the Treasury. 


44 Treasury Department Circular No. 494, as revised yearly 1933-1940. 
45 Budget Bureau Circular No. 336, December 21, 1935. 


46 Ex. O. No. 7709-A, September 16, 1937, 2 Fep. Rec. 1870, abolished the 
Council as of December 31, 1927; extended to June 30, 1939 by Ex. O. No. 
7776, December 27, 1937, 2 Fep. Rec. 2973 and Ex. O. No. 7906, June 6, 1938, 
3 Fep. Rec. 1358. Council was finally abolished July 1, 1939, and most of its 
functions transferred to the Executive Office of the President to be administered 
under direction of the President. Seconp PLAN ON GOVERNMENT REOR- 
GANIZATION. H. Doc. 288, 76th Cong. (May 9, 1939), 53 Stat. 1431 (1939), 
4 Fep. Rec. 2731 (1939). 


47 Budget Bureau Circular No. 344, November 15, 1937. 


48 Ex. O. No. 6247, August 10, 1933, superseded by Ex. O. No. 7298, Febru- 
ary 18, 1936. 
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to advising the President as to the action which he might take on such 
legislative enactments.*® 


Budget Bureau Made Part of the Executwe Office of the President 


During the first fifteen years of operation by the Bureau of the 
Budget, substantial advances were made along the lines contemplated 
by the Budget and Accounting Act. Although the Bureau had been 
without an adequate staff, it had nevertheless succeeded in focusing 
attention on the nation’s fiscal problems and had gone a long way 
towards breaking down the ingrained departmental opposition to 
executive leadership. The Bureau was able to give the President and 
Congress a better insight into the operations of administrative agencies 
and to assist the President in coordinating the affairs of the several 
agencies. 

With expansion of the Federal government’s activities and the cor- 
responding increase in the complexity of government organization, 
the effectiveness of the efforts of the Executive Branch was diminished 
to the point that both Congress and the President directed studies to 
be made in order that a program might be developed for improving 
upon the organization structure and administrative management of the 
government. 

The President’s Committee on Administrative Management empha- 
sized the need for giving to the Chief Executive more adequate ma- 
chinery for the business-like handling of his job. It stressed the man- 
agement responsibilities of the President and recommended that the 
Bureau of the Budget be greatly strengthened and transferred to the 
immediate staff of the President. The Brookings Institution, in mak- 
ing the study for Congress, came to the same conclusions with respect 
to the role and activities of the Bureau of the Budget."* Both groups 
were impressed by the fact that the Bureau, by trying to set an ex- 
ample of economy, had restricted its staff to the point that the Bureau 
was relatively ineffective, at least when compared with its potentialities. 

The President relayed these recommendations to Congress ** and 
upon passage of the Reorganization Act of 1939,°* which required 

49 Budget Bureau Circular No. 346, January 19, 1939, as amended by Budget 
Bureau Circular No. 362, June 20, 1940. The procedure provided that copies of 
enrolled bills be transmitted to interested agencies and that recommendations 
be returned to the Bureau of the Budget for submittal to the President. 

50 PRESIDENTS COMMITTEE ON ADMINISTRATIVE MANAGEMENT, ADMINISTRA- 
TIVE MANAGEMENT IN THE GOVERNMENT OF THE UNITED STATES (1937). Re- 
published when combined with special studies as the REporT oF THE Com- 
MITTEE WITH STUDIES OF ADMINISTRATIVE MANAGEMENT IN THE UNITED 
States (1937), see especially 16-20. 

51 PRELIMINARY REPORT OF THE SELECT COMMITTEE TO INVESTIGATE THE 
Executive AGENCIES oF THE GOVERNMENT, S. Rept. 1275, 75th Conc. (1937). 


5281 Conc. Rec. 190-192 (1937). 
58 53 Stat. 561 (1939). 
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the President, subject to the approval of Congress, to undertake the 
reorganization of the Executive Branch, he immediately submitted his 
first reorganization plan.** This plan provided, among other things, 
for the transfer of the Bureau of the Budget to the Executive Office of 
the President, and for the transfer of the Central Statistical Board and 
all its functions and personnel to the Bureau of the Budget along with 
the functions of the Central Statistical Committee.** In transmitting 
this plan, the President reémphasized the necessity for his having di- 
rect control over the managerial functions by which an executive can 
control his organization, especially budgeting, efficiency, research, 
planning, and personnel. Congressional approval having been secured, 
effective July 1, 1939, the Bureau of the Budget, together with its 
new functions, was made part of the Executive Office of the President 
and the President was given the machinery to enable him to carry out 
more expeditiously his constitutional responsibilities as chief admin- 
istrator.°® 

On September 8, 1939, the President issued Executive Order No. 
8248 establishing the several divisions of the Executive Office of the 
President and defining their functions and duties.*” The objective of 
this order was to mold a compact, well-integrated staff organization 
to give full assistance to the President in the over-all management and 
central direction of the Executive Branch. The specific functions out- 
lined for the Bureau of the Budget by this order included: assisting 
the President in the preparation of the Budget and the formulation 
of the government’s fiscal program; supervising and controlling the 
administration of the Budget ; conducting administrative research and 
advising executive agencies with respect to improved administrative 
organization and practice; assisting the President in bringing about 
more efficient and economical conduct of government service; assist- 
ing the President by coordinating departmental reports on proposed 


54 First PLAN ON GOVERNMENT REORGANIZATION. H. Doc. 262, 76th Cong. 
(1939) ; 53 Stat. 1423, 4 Fep. Rec. 2727 (1939). 

55 The Central Statistical Board was originally established under the authority 
of the National Industrial Recovery Act, 48 Stat. 195 (1933) by Ex. O. No. 
6225, July 27, 1933. Congress later gave statutory approval to the Board and 
established the Central Statistical Committee. 49 Stat. 498-500 (1935). This 
Act provided that the Board was to investigate and make recommendations with 
respect to statistical work carried on by agencies of or subject to the supervision 
of the Federal government, and, when consent was given, of other agencies; it 
was also to codrdinate such statistical work so as to eliminate unnecessary work 
both on the part of such agencies and on the part of those persons called upon 
to furnish information. 

56 Other agencies made part of the Executive Office of the President were 
the White House Office, the National Resources Planning Board, the Office of 
Government Reports, the Liaison Office for Personnel Management, and the 
Office for Emergency Management. 

574 Fen. Rec. 3864 (1939). 
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legislation and by making recommendations as to Presidential action 
on legislative enactments; assisting in the clearance and preparation 
of Executive orders and proclamations; planning and promoting the 
improvement, development, and coordination of statistical services ; 
and keeping the President informed on the status of the work pro- 
grams of the several agencies of the Executive Branch. 


Present Activities of the Bureau of the Budget 
Preparation of the Budget 


The task of assisting the President in the formulation of his budget 
program is the most important single activity of the Bureau of the 
Budget. In preparing this financial plan, the President and the 
Bureau cannot insert any estimates they wish, for they are allowed 
to request appropriations only where such appropriations have been 
expressly or impliedly authorized by previous organic legislation.” 
In certain instances, new appropriating language is sought which has 
the effect of filling in minor gaps in the spending authority of agencies 
as provided for in their enabling legislation. The scope of the Budget 
is intended to embrace the Chief Executive’s estimates of the funds he 
thinks will be necessary to carry on established legislative and execu- 
tive policies during the ensuing fiscal year. 

In this connection it should be noted that where permanent appro- 
priations have been enacted by Congress, the President is obliged to 
submit estimates in prescribed amounts every year.*® It should also 
be pointed out that in order to avoid any constitutional objections the 
estimates covering the Supreme Court of the United States and the 
Legislative Branch are incorporated in the Budget without revision by 
the Chief Executive. The most serious limitation on the scope of the 
President’s review of the financial programs of agencies in the Ex- 
ecutive Branch rests in the fact that as a rule government corpora- 
tions carry on the bulk of their activities without having to go to the 
Budget Bureau, the President and Congress for regular annual ap- 
propriations. As a matter of fact, the present review of their pro- 
grams from the standpoint of the budget is limited to an analysis of 


58 See Rev. Stat. (1874) § 3660; 31 U. S.C. § 585 (1940). 


59 Well known examples of such appropriations are those providing — for 
a agricultural extension work, 38 Stat. 372 (1914), 7 U. S. 
(1940); for colleges of agriculture and the mechanic arts, 12 Stat. 503 (iss2), 
7 U.S. C. § 302 (1940); 26 Stat. 417 (1890), 34 Stat. 1281 (1907), 7 U. S.C 
§ 3222 (1940) ; and for the promotion of vocational education, 39 Stat. 929 
(1917), 20 U. S. C. § 11 (1940). Congress became concerned with the problem 
of permanent appropriations, and as a result enacted legislation repealing a 
great many of these appropriations. See H. Repr. 1414, 73rd Cong. (1934) and 
Permanent Appropriation Repeal Act of 1934 (48 Stat. 1224). 


60 42 Stat. 20 (1921), 31 U. S. C. § 11 (1940). 
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their needs for funds to finance administrative expenses.** The terms 
of the Budget and Accounting Act do not apply to the activities of 
these vast corporate enterprises except by virtue of specific legislation 
to that effect and then only to the extent indicated. It is with this in 
mind that in recent years there has been considerable pressure from 
certain quarters to subject these agencies to the same type of financial 
review and control as other departments and establishments.*” 

In the matter of relating expected revenues to estimated expend- 
itures, the President and the Bureau of the Budget continue to rely 
heavily on the Secretary of the Treasury for revenue estimates and 
revenue proposals.** The Bureau has expanded its staff to include a 
number of fiscal experts whose purpose it is to analyze the economic 
implications of contemplated revenue and expenditure programs. This 
reflects a logical recognition of the Budget program as one bound to 
have a terrific impact on our economy, and necessarily involving the 
most far-reaching problems of fiscal policy. The President can hardly 
submit his budget to Congress without having given consideration to 
its vital economic ramifications and the Bureau of the Budget is now 
organized to assist him. 

The President is required to transmit the budget to Congress on 
the first day of each regular session.** The actual preparation of the 
budget begins with the issuance of a directive to the agencies by the 
Bureau of the Budget, instructing them as to the form, manner and 
details to be followed in submitting estimates to the Bureau.** Upon 
completion of the initial review of the estimates by the agency budget 
officials, they are submitted as directed to the Bureau of the Budget. 
Following a period of study of these estimates on the basis of broad 


61 An example is the limitation on administrative expenses established in the 
Department of Agriculture Appropriation Bill for 1943, Pus. No. 674, 77th 
Cong., Act of July 24, 1942, for Commodity Credit Corporation : Pte a So Not to 
exceed $3,513,498 of the funds of the Commodity Credit Corporation shall be 
available for administrative expenses of the Corporation . . . including per- 
sonal services in the District of Columbia, and elsewhere; travel expenses 

.} printing and binding; . . . and all other necessary administrative ex- 
penses.” 

62 Most recent recommendation to this effect made by Joint Committee on 
ron of Nonessential Federal Expenditures, S. Doc. 152, 77th Cong. Part I 
(1941). 

63 See supra at p. 270. 


6442 Stat. 20 (1921), 31 U. S. C. §11 1940). A full description and ap- 
praisal of the process of formulating the Budget is presented in Rawson, 
Formulation of the Federal Budget, Pupiic Poticy (a Yearbook of the Gradu- 
ate School of Public Administration, Harvard University) ( 1941) 78-135. 

65 See 42 Stat. 23 (1921), 31 U. S. C. § 21-23 (1940) for provisions defining 
responsibility of department officials in preparation of budget. Budget Bureau 
Circular No. 391, June 10, 1942, is the latest “call for estimates” prescribing in 
detail the mechanics to be followed in submitting estimates to the Bureau of the 
Budget. This circular wa as eer by Budget and Accounting Act. 42 
Stat. 23 (1921), 31 U. C. §24 (1940 
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policies laid down by the President in conference with the Director of 
the Budget, the budget examiners call in the departmental officials 
for a hearing. After the hearing the estimates are “marked-up” and 
when finally approved by a board of review conducted by the Director 
or Assistant Director, the revised estimates are discussed with the 
President. Any further adjustments are then made and the estimates 
are edited for transmittal to Congress. 

In the actual mechanics of preparing the Budget the President is 
obliged to follow the relatively rigid restrictions of existing laws.” 
Aside from matters of pure form, in the case of individual appropria- 
tion requests, specific provision must be inserted in the appropriating 
language to meet numerous statutes that restrict the use of public 
funds for special purposes.** Failure to provide such authority will 
preclude the agency from spending its funds for these purposes. 
The net effect of such restrictive legislation is to force the repetition, 
year after year, of unduly cumbersome appropriating language. The 
Bureau of the Budget has sought to have enabling legislation so 
drafted that ample authority will be provided therein for all necessary 
expenditures. Until this objective is achieved and until Congress 
is ready to entrust administrators with considerable discretion in the 
expenditure of public funds, appropriation acts will continue to be 
cluttered with a mass of detailed and complex legal phraseology. 

There are nearly 1,200 appropriation items in the 1944 Budget. 
Obviously this raises the important question of lump-sum as against 
itemized appropriations. In the one case a relatively large amount of 
money is given to an administrative agency to cover many activities, 
while in the other the legislature earmarks relatively small amounts 
for specific projects or duties. Congress has been anxious to provide 
for pet projects and to prevent administrative diversion of such funds 
for other purposes. Therefore, Congress has been extremely reluctant 
to allow the President to request lump sum appropriations. This 
reluctance is traced principally to congressional belief that it is diffi- 
cult to grant such large sums, as it has in recent years, for disposition 
by the President without losing its essential authority to control the 


66 The Budget and Accounting Act sets forth the general requirements as to 
form, 42 Stat. 20-21 (1921), 31 U. S. C. §§ 11, 13, 14 and 581 (1940). Arrange- 
ment is controlled by 34 Stat. 448 (1906), 39 Stat. 830 (1916), 42 Stat. 21 
(1921) 31 U. S. C. § 586 (1940). Also see 35 Stat. 907 (1909), 42 Stat. 21, 23. 
31 U. S. C. § 587 (1940) directing Budget Bureau to arrange the estimates 
accordingly. Congress likes to have estimates in same form year after year. 

67 For statute requiring permission to use law books, books of reference and 
periodicals in District of Columbia, see 30 Stat. 316 (1898), 31 U. S. C. § 678 
(1940); for statute controlling purchase or operation of passenger automobiles, 
see 38 Stat. 508 (1914), 5 U. S. C. § 78 (1940) ; there are many other similar 
statutes. 
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expenditure of the funds.®* It is also somewhat attributable to a lack 
of confidence in the administrative controls established to regulate the 
expenditure of such funds. Until such time as the Executive Branch 
can convince Congress of its ability to control expenditures within the 
limits set out by Congress, the Budget will continue to carry only a 
few estimates for lump-sum appropriations and the flexibility desired 
by administrators will be denied. 

It is apparent that a thoroughgoing revision of the appropriation 
mechanism is needed if a logical, simple, flexible, consistent pattern 
for appropriating funds is to be established. Although the Bureau of 
the Budget is in a position to collaborate with the agencies on the 
initial stages of such an undertaking, the codperation of the General 
Accounting Office and of the appropriations committees of Congress 
would be essential to its effective conclusion, since the inevitable fears 
of the legislators with reference to the possible loss of control of the 
purse must be satisfactorily resolved. 


Congressional Consideration of the Budget 


Once the Budget has been submitted to Congress it is immediately 
referred to the House Committee on Appropriations for specific study 
by the subcommittees established for the purpose.® It is of the ut- 
most significance to note that the budget is not considered in its 
entirety, as one legislative measure, as it is in England and in some 
of the states. Rather it is dismembered and considered piece-meal, 
appropriation bill by appropriation bill."° Revenue proposals are 
analyzed by the House Committee on Ways and Means and considered 
entirely separate from any of the appropriation measures. Accord- 
ingly, any claims that the Budget and Accounting Act established an 
integrated budget system must be discounted to the extent that these 
spending measures are considered without a sustained or coordinated 
policy having been established for the purpose of relating the approved 
expenditure program to the program for raising the necessary 
revenues. 

In its review of the various estimates each subcommittee conducts 
extensive hearings wherein the several agencies endeavor to justify 
the estimates as submitted by the President. Department officials are 
bound not to indicate to these Congressmen the amount requested of 


68 Congress has appropriated many billions for distribution by the President 
for lend-lease purposes. Other billions have been set aside for presidential 
distribution under the title Emergency Fund of the President. Congressmen 
have repeatedly criticized giving the President such a “blank-check.” 

69 In the Seventy-Eighth Congress, the House and Senate Committees on 
Appropriations have each been subdivided into eleven subcommittees. 

70 - ‘wes the 2nd session of the 77th Congress, 31 appropriation bills were 
passed. 


2 
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the Bureau of the Budget, unless questioned to that end by committee- 
men. The theory behind this practice is that the budget represents 
the program of the President and accordingly this program must be 
supported by the several agencies as their program. In its treatment 
of appropriation measures, Congress limits each appropriation bill 
to expenditures which have been previously authorized by forbidding 
the consideration of any provisions which might involve changes in 
general legislation, unless the purpose of such legislation would be to 
reduce expenditures." The enactments of Congress are replete, 
however, with cases where so-called “riders” have been attached to 
appropriation measures and have had a substantial effect on organic 
legislation. 

In considering the President’s estimates, individual congressmen 
have occasionally indicated a deep-seated distrust of the Bureau of the 
Budget’s ability to exercise sound judgment in passing on particular 
departmental requests.7* The validity of these criticisms has been 
recognized by Budget Bureau officials and in recent years they have 
made a concerted effort, with the ready cooperation of Congress, to 
expand the Bureau’s staff in order that the individual budget ex- 
aminers may become more familiar with the activities, organization 
and procedures of the agencies under their jurisdiction.”* For the 
Bureau, however, to make a definitive appraisal of every estimate in 
terms of the detailed operations of each agency would be an almost 


insurmountable task, would jeopardize the Bureau’s ability to make a 
balanced decision as between the relative demands of the several 


71 See House Rule XXI—2, and Senate Rules XVI—1 and XVI—4. 

72 The most searching criticism of this kind was made by Congressman Dirk- 
sen, who pointed to the testimony of budget officials to the effect that the 
Bureau had been able to make only a limited number of field trips and that it 
was probably true that the Bureau of the Budget knew no more about a par- 
ticular item than the interested appropriation subcommittee. See 86 Conc. 
Rec. 386 (1940), referring to H. R. Hearings before Subcommittee of Com- 
mittee on Appropriations in charge of Treasury-Post Office Appropriation Bill 
for 1941, 76th Cong., 2nd Sess. 1-23 (1939). See also 88 Conc. Rec. 2018 (1942). 
Other criticisms of this nature are based on the alleged failure of Budget 
Bureau personnel to understand the particular problems of an individual con- 
gressional district. See Congressman Poage’s criticism, 86 Conc. Rec. 1015- 
1016 (1940), and that of Congressmen Johnson and Massingale of Oklahoma, 
86 Conc. Rec. 2384-2389 (1940). Senator Russell declared that “I am as familiar 
with the needs of the farmer in my immediate section as is any clerk of the 
Budget Bureau who formulates the recommendations that come to us.” He 
went on to caution that “If we are to be absolutely bound by the recommenda- 
tions of the Bureau of the Budget we = as well do away with our duty of 
appropriating.” 86 Conc. Rec. 2990 (1940). 

8H. R. Hearing before the Subcommittee of the Committee on Appropria- 
tions in charge of Deficiency Appropriations on the Second Deficiency Bill 
for 1935, 74th Cong., Ist Sess., p. 703 (1935). Also H. R. Hearing before 
the Subcommittee of the Committee on Appropriations in charge of the Ex- 
$50 (i04 hi Appropriation Bill for 1942, 77th Cong., Ist Sess., p. 729, 
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agencies and would inject the Bureau too deeply into the internal 
administration of the subject agency. 

Other congressmen have felt that the Bureau has fallen down on 
the job in that it has not been strict enough in considering the requests 
of agencies.** The most pointed criticisms, however, touch upon the 
fundamental relationships of the Bureau of the Budget, the President 
and Congress and attack the Bureau for not being able to operate 
without being dominated by the Chief Executive.”® Such criticisms 
reflect fundamental misconceptions as to the role of the Bureau of 
the Budget. They fail to indicate a full appreciation of the fact that it 
is expected that the Bureau, since it is the “principal budgetary and 
administrative aide to the President,” will make its decisions in con- 
formity with the policies outlined by the Chief Executive.”* It has 
been said, therefore, although in practice this is often a fiction, that the 
Bureau of the Budget makes no policy and that this is the realm of the 
President and the Congress.”7 In view of the fact that the Bureau 
does not decide basic policies, it should not be condemned on the 
grounds that the budget is not balanced, that particular activities 
are not curtailed, or that certain revenue proposals are not advanced.”* 
By the same token the criticisms noted here must be regarded as 
political rather than legal objections to the Bureau’s activities, inas- 
much as the Congress still maintains inviolate its constitutional right 
to control the appropriation of funds. 

Several Congressmen, however, have made the point that with the 
expansion of the Bureau’s staff, and its concomitant better understand- 


74“Tt is no trick at all to go down to the Budget Office and get an increase, 
Ror rise in are a faithful New Dealer.” Congressman Rich, 87 Conc. REc. 
399 

75 “The Bureau of the Budget might be a little independent and not be wholly 
the tool of the executive * * *. The helplessness of the Bureau of the Budget 
has been amply demonstrated when we call them up and they say they have to 
do what somebody else tells them to do.” Congressman Gifford, 86 Conc. REc. 
387-388 (1940). After attacking the very idea of having an executive budget, 
Senator Connally stated “The Budget Bureau is our servant; it is to advise us, 
but I know of no law that makes us take the advice of the Budget Bureau.” 86 
Conc. Rec. 6486-6489 (1940). See also 86 Conc. Rec. 2403 (1940). “You do 
not imagine for a minute that the Bureau of the Budget is going to find where 
reductions can be made, as an arm of the executive department, do you?” asks 
Congressman Reed, 87 Conc. Rec. 1665 (1941). “The Bureau of the Budget 
is now as completely dominated by the President as is one of his secretaries. 
It is even housed in the Executive offices of the President.” Congressman 
Jenkins, 87 Conc. Rec. 6310-6311 (1941). 

76 Smith, The Role of the Bureau of the Budget in Federal Administration, 
an address given at a joint meeting of the American Political Science Associa- 
~~ and the American Society for Public Administration, December 28, 1939, 
2, 4. 

77 Smith, The Bureau of the Budget (1941) 1 Pusiic ADMINISTRATION RE- 
view 115. The present Director of the Budget gives a clear picture of some of 
the detailed activities of the Bureau. Jbid. 106-115. 

78 Smith, supra note 77 at 115. 
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ing of the needs of the agencies, it is fast reaching the point where the 
“cards are stacked” against the appropriations committee and that in 
reality the Congress is to a certain extent surrendering its control of 
the public purse strings.”* Other legislators, while of the opinion 
that the Bureau has been unable to check advances in the volume of 
governmental expenditures, especially “non-defense” outlays, have 
also acknowledged the further inability of the congressional commit- 
tees to make a searching or coordinated review of such expenditure 
programs.® 

As a result, in recent years, sentiment has gradually crystallized in 
Congress demanding, on the one hand, the provision of staff assistants 
to aid the appropriation committees in analyzing the needs of par- 
ticular agencies and, on the other hand, the establishment of a con- 
solidated committee of both Houses which would formulate basic 
integrated policies with respect to the fiscal affairs of the Federal 
government. To comprehend fully the significance of such proposals 
in terms of the executive budget concept and the right of Congress 
to control the appropriation of funds, it is necessary to consider further 
the legal relationship of the Bureau of the Budget to Congress. 

Although the Bureau of the Budget is definitely a part of the Ex- 
ecutive Branch, it has also been considered as an assistant to Congress. 
Indeed, the Budget and Accounting Act clearly prescribes that “the 
Bureau shall, at the request of any committee of either House of 
Congress having jurisdiction over revenue or appropriations, furnish 
the committee such aid and information as it may request.” ** His- 
torically, the Bureau has rarely been called upon for assistance. Al- 
though the information gleaned from the year-long examination of 
administrative activities by the Budget Bureau has not generally been 
conveyed to the congressional committees, in recent years the Bureau 
has made a number of studies for the committees aimed at effecting 
economies or developing uniformity in the conduct of certain admin- 
istrative operations.*? Congress apparently has been well satisfied 
with the results of these studies, and the present Director of the 


79 Representative Case in H. R. Hearings before the Subcommittee of the 
Committee on Appropriations in charge of Executive Offices Appropriation Bill 
for 1942. 77th Cong. Ist Sess. 785-786 (1941). Senators Adams and Shipstead 
lament the fact that Congress is forced to take the word of heads of the de- 
partments. 86 Conc. Rec. 2032-204 (1940). 

80 87 Conc. Rec. 3735, 4210 (1941). 

81 42 Stat. 23 (1921), 31 U. S. C. § 20 (1921). 

82 On request of the subcommittees of the House Appropriations Committee, 
the Bureau of the Budget made a study of administrative promotions for fed- 
eral employees, the recommended plan being later adopted by Congress. Other 
studies include the standardization of hours of duty for employees in Federal 
hospitals, the expenditures for informational work by the government, and the 
cost of personnel work. 
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Budget has repeatedly urged greater congressional use of the Budget 
Bureau’s facilities, insisting that the wall of formality which the sep- 
aration of powers theory has erected between the Chief Executive and 
Congress needs adjustment where it prevents the budgeting process 
from being a truly joint enterprise.** 

But even if Congress sees fit to disregard the Bureau’s position as 
an agency immediately under the control of the President and to ac- 
cept more and more the informational service which can be provided 
by the Bureau, should it nevertheless proceed with staffing itself for 
an effective independent review of departmental requests? Such a 
move would certainly involve no legal obstacles when it is considered 
that Congress does have the power to establish the organization which 
it considers best fitted for the proper discharge of its constitutional 
power to regulate the appropriation of public funds.** It might, how- 
ever, lead to a disintegration of the executive budget system, since the 
fundamental thesis of that system is that the President, charged with 
the responsibility of directing the activities of the Executive Branch, 
must be considered as a matter of right and fact to know best what 
funds he needs to carry on the activities prescribed by law, while the 
Congress, in examining the expenditure program submitted by the 
President, is in no position to question the detailed administrative 
practices of these agencies but should rather limit itself to a review of 
the operating programs covered by such appropriations. Until such 
time as the budget is clearly presented on the basis of such programs, 
however, Congress will continue to be primarily concerned with re- 
viewing expenditure proposals from the standpoint of whether par- 
ticular appropriations are administratively justified. 

The House of Representatives recently adopted a resolution pro- 
viding for a staff to assist the House Committee on Appropriations by 
conducting independent investigations of executive agencies for the 
purpose of gaining information which will be of ome use to it in 
appraising these proposals.*® This was one of a series of proposals 
introduced during the last few years.** This move may result in a 

83 Smith, supra note 76 at 15, 16, supra note 77 at 115. 

84 Unitep STATES CoNnSsTITUTION, ARTICLE I, Section 5, specifies that “each 
House may determine the rules of its proceedings.” 

85 H. Res. 69, 78th Cong. (1943). Resolution reported favorably, H. Rept. 
81, 78th Cong. (1943), and passed unanimously on February 11, 1943. During 
discussion Representative Cannon, Chairman of Committee on Appropriations, 
described the contemplated operation of these fiscal experts indicating that they 
would be used to gather information on the basis of which the Committee will 
be better able to decide as between requests for funds. 89 Conc. Rec. 924-932 
oo proposals introduced to date during 78th Congress (1943) are: 
H. Res. 22 (Ludlow—creating special House Committee on Fiscal Planning) ; 


H. Con. Res. 8 (Dirksen—establishing Joint Committee on Economy and 
Efficiency); S. Res. 30 (Davis—directing Committee on Expenditures in the 
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good deal of confusion in that both budget officials and congressional 
investigators may be simultaneously probing the activities of the sev- 
eral agencies. However, if Congress chooses to center its attention 
more on operating programs as distinguished from administrative 
details, and to the extent that the informational facilities of the Bureau 
of the Budget, if used, are found inadequate, it should prove a step 
in the right direction to have provided Congress with a limited staff 
to assist in the analysis of the policy implications of specific spending 
programs in order that Congress may be in a better position to make 
sound adjustments in the budget. 

Several of the proposals made in recent years look toward providing 
Congress with an organization to facilitate the formulation of inte- 
grated policies with respect to revenue and expenditure programs. 
These suggestions have arisen almost exclusively from increased con- 
cern over continued deficit financing and the rise in the public debt. 
During the Seventy-Seventh Congress, a Special Committee on 
Fiscal Affairs of the Senate was established for the purpose of making 
a survey of the fiscal policy of the Federal government with a view to 
formulating plans for balancing the Budget.** Pressure continued 
for the curtailment of non-defense expenditures and for the develop- 
ment of a better organized congressional consideration of fiscal mat- 
ters. This resulted in the establishment on September 20, 1941, of the 


Joint Committee on the Reduction of Non-essential Federal Expend- 
itures, for the purpose of making a study of all expenditures of the 
Federal government, with a view to recommending the elimination or 
reduction of all expenditures deemed by the committee to be non- 
essential, and to reporting the results of its study to the President and 


Executive Departments to investigate expenditures of agencies); H. R. 83 
(Lanham—establishing an Office of Fiscal Investigations); H. R. 30 (Dirk- 
sen—to create a Federal Efficiency Service in the General Accounting Office). 
During 77th Congress (1941-1942) : H. Res. 26 (Ludlow—to create a Committee 
on Fiscal Planning); S. Con. Res. 6 (Treadway—to create a Non-partisan 
Joint Committee on Federal Finances); H. R. 6667 (Lanham—to establish an 
Office of Fiscal Investigations); H. R. 7721 (Dirksen—to create a Federal 
Efficiency Service). 

During 76th Congress (1939-1940): S. 2545 (King—to create a Congres- 
sional Agency on Appropriations) ; S. 2636 (Bankhead—to staff committees on 
appropriations); S. 3715 (Davis—to establish Congressional Budget Service) ; 
S. Res. 271 (Davis—to provide additional personnel for Senate Committee on 
Expenditures in Executive Departments), reported by S. Repr. 1653 (1940) ; 
H. J. Res. 422 (Ludlow—Committee on Fiscal Planning); S. J. Res. 266 (Byrd 
—to provide for a fiscal commission to study cuts in nonessential items) ; 
S. Con. Res. 33 (Harrison—proposed joint committee to study the budget), 
debated 86 Conc. Rec. 79-85, 202-213, 279-282, 406-408 (1940) (Resolution 
adopted by Senate but rejected by House). 

87S. Res. 22, 77th Cong. (1941), approved February 13, 1941. Senator 
Tydings reported six months later with seven very general proposals for 
balancing the budget. No action taken on this report. See 87 Cone. 
3377-3378 (1941). 
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to Congress.** Four such reports have been submitted by the Com- 
mittee and in each instance the Committee has relied heavily on the 
Bureau of the Budget for information.** In this connection particular 
notice should be taken of the Budget Bureau’s report furnished on 
request to the Senate Finance Committee covering possible reduction 
in non-defense expenditures for the 1942 budget.®° The activities of 
the “Byrd Committee” illustrate what can be done in the way of 
congressional consideration of policy questions on the basis of in- 
formation furnished by the Bureau of the Budget. The work of this 
Committee also illustrates the advisability and feasibility of establish- 
ing a permanent congressional financial steering committee to consider 
critically the fundamental fiscal policies propounded in the Budget and 
to give some central direction to the balanced consideration of both 
revenue and expenditure proposals. 


Execution of the Budget 


Once Congress has appropriated funds to the several departments, 
the President assumes the task of administering the expenditure of 
these funds. The Bureau of the Budget has been made responsible 
for supervising and controlling the administration of the budget. 
The discharge of this responsibility in the interest of sound fiscal man- 
agement is a most significant function of the Bureau. 

With the transfer of the Bureau of the Budget from the Treasury 
Department to the Executive Office of the President, and with the 
realization that the apportionment system as the principal device for 
the control of expenditures had been ineffective, due primarily to the 
inaccuracy and inadequacy of the financial information previously 
supplied for the purpose of administering the system, on August 13, 
1940, the President took a major step toward strengthening budgetary 
administration by issuing an Executive Order setting up the broad 
framework for a comprehensive system of financial reports.** The 
order places upon the Secretary of the Treasury the responsibility for 
preparing and submitting to the Director of the Bureau of the Budget 


8855 Stat. 726 (1941). Committee composed of three members of the Senate 
Committee on Finance, of the House Committee on Ways and Means, of the 
Senate and House Committees on Appropriations, the Secretary of the Treasury 
and the Director of the Bureau of the Budget. 

89 Reports of Joint Committee on Reduction of Nonessential Federal Ex- 
penditures pursuant to Section 601 of the Revenue Act of 1941. Parts 1 and II, 
S. Doc. 152, 77th Cong., (December, 1941 and July, 1942). See also S. Doc. 
4 & 5, 78th Cong. (Jan.-Feb. 1943). 

80 Report on Non-Defense Expenditures for the 1942 Budget, October 15, 
1941—submitted pursuant to Senate resolution of August 28, 1941, calling for 
report on alternative over-all reductions of one, two and three billion dollars 
that might be made in non-defense outlays. 

91 See supra at p. 276. 

92 Ex. O. 8512, 5 Fep. Rec. 2849 (1940), 
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reports reflecting the financial condition and operations of the govern- 
ment and such other reports as may be required for purposes of 
budgetary administration. The entire stress of the order is on supply- 
ing management with the financial information it needs in order to 
discharge its responsibility. 

Of utmost importance from the standpoint of the execution of the 
budget are the provisions of Section 5 of the Order, providing for the 
continuation of the apportionment system, directing the heads of 
agencies to submit recommendations for apportionments to the Bureau 
of the Budget, and making the apportionments, when approved, bind- 
ing upon the agencies concerned, subject only to revision of such 
apportionments by the Director of the Bureau of the Budget. Acting 
under authority of this section, regulations have been issued pre- 
scribing requirements as to apportionments and providing for com- 
plete periodic reports on the status of individual appropriations, there- 
by laying the foundation for an intelligent follow-through on the 
expenditure phase of the Budget program.** 

Under the apportionment system, an agency is expected to schedule 
the obligation of its funds as between the four quarters of the year so 
as to prevent the incurring of deficiencies in its appropriations; in 
addition, part of the agency’s funds are usually impounded by the 
Bureau of the Budget and held in reserve, the idea being that the 
agency may be able to carry on its full program without having to 
use all its funds. In certain instances the Bureau of the Budget has 
impounded funds, not for the sake of holding a sum in reserve against 
unforeseen emergencies, but for the purpose of preventing an agency 
from proceeding with its program to the full extent contemplated by 
the funds made available by Congress. Agencies, with their funds 
thus impounded, have been unable to draw funds from the Treasury 
and have, therefore, questioned the legal authority of the Bureau to 
curtail their programs. 

The legal basis for the impounding of funds when the objective is to 
avoid a deficiency in an appropriation is clearly found in the Anti- 
Deficiency Law.** Where the reserve is established with the purpose 
of curtailing a particular program, certain Congressmen have labeled 
such action an illegal transgression on congressional prerogatives.*® 


93 Regulation No. 1 issued jointly by Bureau of the Budget and Treasury 
Department on June 28, 1941, supplanting Treasury Department Circular No. 
494. Budget-Treasury Regulation No. 1, Revised, issued July 1, 1942 with the 
concurrence of General Accounting Office. See infra note 105. 

94 See supra notes 26 and 27. 

5 For the most effective challenge of the Bureau’s authority see remarks by 
Representative Voorhis, 88 Conc. Rec. 3394-3395 (1942); Remarks by Repre- 
sentative Johnson (Oklahoma) on impounding of NYA funds, 88 Conc. Rec. 
A342-343 (1942); see also 88 Conc. Rec. 2877, 2880-2881, 3123 (1942). 
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They contend that when the Bureau of the Budget decides on its own 
motion that appropriations should not be spent for the purposes pre- 
scribed by Congress it is in effect usurping the power of Congress to 
control the purse. 

Those who defend the power of the Bureau of the Budget to take 
such action contend that appropriations must be considered not as 
mandates to spend, but as outside limits within which the Executive 
Branch must operate.*® They note that the courts have repeatedly 
held that the provision in the Constitution which provides that “no 
money shall be drawn from the Treasury but in consequence of ap- 
propriations made by law” is a mere limitation on the spending power 
of the Executive Branch and a simple restriction on those who dis- 
burse public funds, and is not a grant of special power to Congress 
making it mandatory to spend all funds voted by Congress.” It is 
further argued that the President has the constitutional duty imposed 
upon him to “take care that the laws be faithfully executed,” including 
appropriation acts among others, and that his determination that times 
have so changed since the enactment of the appropriation that it is 
no longer wise to spend the entire amount or to carry out the program 
then contemplated, cannot be successfully disputed.** 

Even in the absence of any specific legislative authority to establish 
reserves, it appears that there is sufficient legal basis for the impound- 
ing of funds by the Bureau where the impounding of such funds in 
no way curtails the performance of the program approved by Congress 
as the basis for the grant of funds. Where reserves involve the cur- 
tailment of programs specifically considered and approved by Con- 
gress, there is scant legal authority for such action by the Bureau. 

To give clear legislative sanction to the practice of impounding 
funds, it has often been suggested that the powers of the Bureau be 
definitely expanded to allow the Director to set up reserves “out of 
any future appropriations, at such times and in such amounts as the 
Director may determine.” °° To grant this precise authority to the 
Director of the Budget would recognize the need for flexibility in the 
administration of the budget, facilitate the economical and effective 
fulfillment of functions prescribed by law and acknowledge the fact 


96 Jones, Execution of the Federal Budget (1942) 17 Accountinc REVIEW 


97 Unitep States Constitution, ARTICLE I, SecTION 9, CLAUSE 7, construed 
by Collins v. United States 15 Ct. Cl. 22, 35 (1879); Campagna v. United 
States 26 Ct. Cl. 316 (1891); Cincinnati Soap Co. v. United States, 301 U. S. 
308, 57 Sup. Ct. 764, 81 L. Ed. 1122 (1937). 


98 UniTep STATES CONSTITUTION, ARTICLE II, Section 3. 


89 Most recent proposal to this effect contained in Report of Joint Committee 
on Reduction of Nonessential Federal Expenditures. S. Doc. 152, Part I, 77th 
Cong. (1941). 
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that appropriation measures are as a rule found to be premature since 
they are usually based on facts assembled as much as a year in advance 
of the fiscal year to which the appropriations apply. At the same time, 
Congress would surrender none of its basic authority to control the 
purse, since the Chief Executive could spend funds only for such 
purposes as might be designated by Congress. 

In addition to forming the basis for improved financial reports for 
use in controlling the expenditure of appropriated funds, Executive 
Order No. 8512 also formed the basis for regulations prescribing a 
system of reports covering the fiscal operations and conditions of gov- 
ernmental corporations and similar activities of a commercial char- 
acter.2° This is an important step toward giving the Chief Executive 
a clearer picture of the programs carried on by these agencies. 

Since the Order provides that the required information be pre- 
scribed by the Bureau of the Budget and the Treasury Department,?™ 
and since the regulations issued under this Order require the in- 
formation to be taken from the records of the reporting agency,’ 
the General Accounting Office objected to the Order on the grounds 
that it represented an encroachment upon their prerogatives in that 
under the Budget and Accounting Act, the General Accounting Office 
had been given the responsibility of prescribing accounting forms, 
systems and procedures.*°%* When this question was brought to the 
attention of Congress, the President, the Bureau of the Budget and 
the Treasury Department took issue, claiming that the Executive 
Branch was entitled to outline its own requirements for the financial 
information it needs for the satisfactory conduct of its own affairs, and 
contending that since the Executive Order endeavored only to develop 
a system of financial reports for the purposes of better administration, 
it could not be construed as in any way invading the province of the 
General Accounting Office.*°%* Congress and the General Accounting 
Office remained unconvinced and seriously questioned how the Bureau 
of the Budget and the Treasury Department could possibly prescribe 
financial reports, all to be taken from the records of the agencies, 

100 Budget-Treasury Regulation No. 2, issued June 30, 1942, with the con- 
currence of General Accounting Office. Supersedes in part information com- 
piled by Secretary of Treasury pursuant to Senate Resolution 150 of June 27, 
1939, printed as S. Doc. 172, 76th Congress (1940), and pursuant to S. Res. 292, 
adopted July 22, 1940, 76th Cong. (1940). 

101 Ex, O. 8512, Section 7, 5 Fep. Rec. 2849 (1940). 

102 Budget-Treasury Regulation No. 1, July 1, 1942, 6. 

103 42 Stat. 25 (1921), 31 U. S. C. § 49 (1940). 

104 The controversy was provoked when the House was asked to approve a 
Treasury Department appropriation to cover activities under Ex. O. No. 8512 
during the fiscal year 1943. See H. Rept. 1732, 77th Cong. (1942). See letter 
of President to Speaker of the House of Representatives, February 17, 1942, and 


accompanying memorandum to the President from the Director of the Bureau of 
the Budget, February 16, 1942. 88 Conc. Rec. 1306-1308 (1942). 
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without in effect prescribing the accounting systems themselves. As a 
result the Order was amended to provide that the Comptroller General 
should determine whether the accounting terminology, classifications, 
principles, and standards established under the Order were in conflict 
with the forms, systems and procedures prescribed by the Comptroller 
General.?°* 

Despite the confusion which exists with respect to the responsibility 
for developing adequate financial reports, the three fiscal agencies have 
collaborated further in making available improved financial information 
for the purposes of more adequate budgetary control, and the Bureau’s 
ability to keep well informed of the status of the programs of the 
agencies and to maintain proper control over expenditure programs 
has been materially enhanced by the submission of these reports. 


Clearance of Legislation, Executive Orders and Proclamations 


To assist further the President in developing and maintaining a 
coérdinated financial program, the Bureau of the Budget has continued 
to expand upon its function of clearing and reconciling the views and 
advice of interested agencies with respect to proposed legislation, 
enrolled bills, Executive Orders and proclamations. Naturally, the 
President is unable to consider personally the implications of all legis- 
lation and proposed Executive Orders on his program. In order to 
pull the agencies together in the codrdinated consideration of such 
measures and in order to make a careful determination of whether, 
when the desires of all agencies are known, the proposals appear 
desirable, the Bureau of the Budget was given the responsibility of 
making these clearances on behalf of the President.*°%° The procedure 
for clearance of legislation was made complete in 1942 by a directive 
from the Bureau ordering the clearance of departmental reports on 
proposed or pending private relief bills.?% 

Since agencies are bound to state, at the time they submit their 
reports to the specific congressional committees, whether or not the 
legislation is in accord with the program of the President as indicated 
by the Bureau of the Budget, Congressmen in debating legislation 
repeatedly refer to the fact that the bill has or has not been approved 
by the Bureau of the Budget.2% Others, recognizing the fact that 
when legislation is vetoed by the President, the veto message is often 
written by the Bureau, insist, with displeasure, that the Bureau is in 


105 See Senate, Hearings before the Subcommittee on the Committee on 
Appropriations in Charge of the Treasury-Post Office Appropriation Bill for 
1943, 77th Cong., 2nd Sess. 1-19, 27-45 (1942). Also see 88 Conc. Rec. 1955, 
2000-2001 (1942) ; Ex. O. 9084, March 3, 1942, 7 Fep. Rec. 1709. 

106 See supra at 271, 273. 

107 Budget Bureau Circular No. 390, June 1, 1942. 

108 For some examples see 86 Conc. Rec. 3058, 5072, 7001, 7104 (1940). 
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reality “legislating.” *°* Once again such protestations reflect a failure 
to understand the Bureau in its true role as an adviser to the President 
with no power to pronounce policy save in the name of the Chief 
Executive. 

In connection with the President’s veto power,’° the suggestion 
has often been made, especially in recent years, to give the President 
the authority to veto items in appropriation bills.1%* It is contended 
that the President should have the right to discriminate between items 
in general appropriation bills and to veto those items which he finds 
objectionable, thereby forcing Congress to overrule him by a two- 
thirds vote if it wishes to repudiate the President’s action. The need 
for the item veto has been traced primarily to the legislative habit of 
attaching riders to appropriation bills, although it has also been con- 
sidered necessary if the President is to be held responsible for 
economy in governmental expenditures.*!* 

In its debates on the legality of such a proposal, Congress has 
generally been of the opinion that it would take a constitutional amend- 
ment to grant such authority to the President.1* The President has 
indicated that he was of the opinion that it can be accomplished by 
simple statutory enactment.** Those who see no alternative but a 
change in our fundamental law contend that the President’s veto 
power allows him to veto bills in their entirety but not by singling out 
specific items."** They also point out that the 39 states which have 
provided for the item veto in every instance have done so by a pro- 
vision in their state constitutions. History further indicates that 


109 Tn debating a road bill vetoed by the President on advice of the Bureau 
several congressmen took the Bureau to task, one going so far as to say: “The 
real questions involved in this issue seem to me to be: Shall the Budget or the 
Congress do the Nation’s legislating? Which group is most competent to advise 
us on this issue, the highway experts who have built for us the best system of 
highways on earth, or the Budget that has never built a mile of road? Shall 
the Budget or the people rule?” 87 Conc. Rec. 6895 (1941); also 87 Conc. 
Rec. 8805, 6806, 6811, 6886-6887, 6894 (1941). 

110 Limits of President’s veto power set out in Unitep States ConstitTu- 
tion, Articie I, Section 7 

111 For an historical survey of the several proposals for granting this power 
to the President, see Note (1937) 26 Geo. L. J. 954-60. The first proposal 
was that of President Grant in 1873. Through 1935, over eighty different reso- 
utions had been introduced looking toward the grant of such a power. In his 
budget message for 1939, President Roosevelt, like his predecessors, endorsed 
the idea of the item veto and urged Congress to take such action as was neces- 
sary to give him this power. The pros and cons of the item veto power were 
discussed in Note (1936) 25 Geo. L. J. 106-129. 

112 LasKi, THE AMERICAN PresipENCY (1940) 116-117, 143-144, 230-231. 

113 83 Conc. Rec. 60 (1938). 

114 President Roosevelt’s letter to Senator Vandenberg reproduced in 88 
Conc. Rec. 2153 (1942). 

115 Although vacillating in his position as to the need for a constitutional 


amendment, Senator Vandenberg now argues that there is no alternative. 88 
Conc. Rec. 3811 (1942). 
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practically every effort to establish the item veto has been by the 
process of constitutional amendment. 

Against these legal objections are arraigned the arguments of those 
who insist that the President through his veto power is performing a 
legislative function and that to deny him the right to veto items is to 
deprive him of his constitutional “negative legislative” power."** It 
is also asserted that the power of Congress, as the sole repository of 
“affirmative legislative” power, would remain intact, and no additional 
grant of executive authority would be involved. 

Several attempts to accomplish the purpose of the item veto by 
legislation have been unsuccessful although at least on record there 
appears to be no great opposition to the idea itself..** It is sub- 
mitted that the grant of this authority to the Chief Executive would be 
a consistent corollary of the power of the legislature to withhold ap- 
proval of items in the President’s budget and would restore to the 
President the effective use of his constitutional power to veto 
legislation. 


Improvement of Organization, Procedures 
and Administrative Practices 


The Bureau of the Budget was charged by the Budget and Ac- 
counting Act with the duty of making studies leading toward greater 
economy and efficiency in the conduct of the government’s affairs by 
improving upon organization, procedures and administrative prac- 
tices..** Although the Bureau was active from the start in the de- 
velopment of an improved system for preparing the budget, it was 
not until the Bureau was made part of the Executive Office of the 
President that it proceeded full blast with its responsibilities in the 
field of administrative management. Prior to that time the Bureau 
had been unable to give much attention to such problems. This con- 
dition was due partly to the fact that the Bureau of Efficiency had 


116 See Representative Gwynn’s arguments. 86 Conc. Rec. 399-401 (1940). 

117In considering the Independent Offices Appropriations Bill for 1939, 52 
Stat. 410 (1938), an amendment suggested by Representative Woodrum auth- 
orizing the President to eliminate or reduce any appropriation in the bill by 
executive order was approved by the House but rejected by the Senate. 

118 Section 209 of the Budget and Accounting Act provides that: “The 
Bureau, when directed by the President, shall make a detailed study of the 
departments and establishments for the purpose of enabling the President to 
determine what changes (with a view of securing greater economy and ef- 
ficiency in the conduct of the public service) should be made in (1) the exist- 
ing organization, activities, and methods of business of such departments or 
establishments, (2) the appropriations therefor, (3) the assignment of par- 
ticular activities to particular services, or (4) the regrouping of services. The 
results of such study shall be embodied in a report or reports to the President, 
who may transmit to Congress such report or reports or any part thereof with 
his recommendations on the matters covered thereby.” 42 Stat. 22 (1921), 
31 U. S. C. § 18 (1940). 
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been engaged in activities of a similar nature until it was abolished in 
1933.7 But it was due principally to the fact that the Bureau of the 
Budget, in order to impress upon the departments the importance of 
economy, kept its own appropriations at a starvation level. 

The importance of the management research function of the Bureau 
cannot be overestimated, for it is only when considered with reference 
to their organization and procedural implications that the financial 
programs of the several agencies can be thoroughly understood. Fur- 
thermore, there is always the problem of eliminating duplication and 
overlapping of functions as between agencies. Indeed, in the interests 
of the most economical and efficient management, it is essential that a 
continuous study be made of management methods both within and 
among the several agencies. All of this has been correctly regarded 
as part of the budget function in that it is inexorably associated with 
the problems of budget preparation, budget execution and the effective 
management of the affairs of the government. 

One of the foremost responsibilities of the Bureau with respect to 
administrative management was the task of assisting the President in 
the preparation of the reorganization plans submitted under the Re- 
organization Act of 1939.'*° It now assists the President in the prep- 
aration of Executive Orders effecting transfers under the authority of 
the First War Powers Act.’** These reorganization measures provide 
the President with the power to realign the basic functions of the 
government in the manner which he feels will provide the most ef- 
fective administrative mechanism. 

Aside from problems of over-all adjustment in the organization 
structure of the government, the Bureau has been interested in de- 
veloping improved organization within the several agencies. Under 
the authority of the Budget and Accounting Act, the Bureau has con- 
sulted actively with many agencies and after surveys of certain or- 
ganization and procedural problems has recommended improvements 
to these agencies.’** At the same time the agencies themselves have 


119 See supra note 21. 

120 Plans on Government Reorganization, First Plan, 53 Stat. 1423, 4 Fen. 
Rec. 2727 (1939; Second Plan, 53 Stat. 1431, 4 Fep. Rec. 2731 (1939); Third 
Plan, 54 Stat. 1231, 5 Fep. Rec. 2107 (1940) ; Fourth Plan, 54 Stat. 1234, 5 Fen. 
Rec. 2421 (1940); Fifth Plan, 54 Stat. 1238, 5 Fep. Rec. 2223 (1940). 

121 55 Stat. 838 (1941), 50 U. S. C. Supp. I, § 601 (1941) which provides in 
part that the President is “authorized to make such redistribution of functions 
among executive agencies as he may deem necessary, including any functions, 
duties, and powers hitherto by law conferred upon any executive department, 
commission, bureau, agency, governmental corporation, office, or officer in such 
manner as in his judgment shall seem best fitted to carry out the purposes of 
this title.” 

122 Examples of such surveys are those made of the Federal Power Commis- 
sion, Bituminous Coal Commission, Civil Aeronautics Authority, Civil Service 
Commission, and Rural Electrification Administration. 
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been stimulated and encouraged to set up staffs of their own to con- 
sider their own particular management problems. Special emphasis 
has been placed upon strengthening departmental budget administra- 
tion embracing not only the preparation of budget estimates, but also 
the execution of the budget and the studied improvement of manage- 
ment generally in the affected agency. In all of its efforts to improve 
management in the agencies, the Bureau has continuously stressed 
the approach of collaboration and consultation. 

Recognizing the need for considering certain management problems 
found to be common to all agencies, the Bureau has endeavored to 
study these problems in order to determine the most effective and 
economical practices. Included among these studies are the develop- 
ment of a standard work week for employees in Federal hospitals and 
the standardization of allowances for furniture and furnishings fur- 
nished to government personnel.!** 

One of the most significant investigations of this nature involved 
the study of the extent to which the activities of agencies should be 
decentralized from the District of Columbia. As a result of the 
studies made by the Bureau, and subsequent action taken by the 
President, more than thirteen thousand employees have been “de- 
centralized.” *** It was in connection with this highly significant 
activity of the Bureau that in early 1942 Congress came to debate at 
some length the role of the Bureau with particular reference to its 
authority for participating in the removal of personnel from the Dis- 
trict. Although executive and legislative officials alike had been 
anxious to alleviate the serious housing problem caused by the war- 
time expansion of government agencies in Washington, and although 
they had approved the idea of moving several agencies to the field, 
little was done in that direction until the Bureau of the Budget was 
instructed by the President to study the problem and submit a list of 
agencies that might be moved.'*® Late in 1941 the first decentraliza- 
tion order was issued, followed by the second early in 1942.17¢ 

Hardly had the orders been issued than a resolution was introduced 
in the Senate condemning the decentralization directives, branding 


123 Discussed in H. R. Hearings before Subcommittee of Committee on Appro- 
priations in charge of Independent Offices Appropriation Bill for 1942, 77th 
Cong. 751-753 (1941). 

124 During the period from December 19, 1941 to December 31, 1942, 13,000 
employees involving 32 agencies were mov ed from Washington. By the end of 
the fiscal year 1943 it is anticipated that 18,000 will have left the city and 12,000 
more will have transferred to war agencies. Bureau of the Budget, Summary 
of Decentralization Program, Press Release, January 3, 1943. 


125 87 Conc. Rec. 3345-3346, 3528-3529, 4001, 4136, 4355, 5230, 5670, 5671, 
6073-6082, A2072-03, A2218- 19, A2322, A 2638, A-3911-12 (1941). 


126 December 19, 1941 and January 3, 1942. 
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them as without authority in law, an directing the Bureau of the 
Budget to submit complete supporting data to the Senate before taking 
any further action toward moving the affected agencies from the Dis- 
trict of Columbia.*** In the course of the acrimonious debate which 
followed on the subject of the Bureau’s legal authority to issue such 
orders, the author of the resolution claimed that the “Bureau of the 
Budget is today setting itself up as a super-government. It does not 
even wait for an Executive Order.” #78 Other Senators pointed out that 
the Bureau was acting under authority delegated to it by the Presi- 
dent, the Chief Executive’s authority stemming from the First War 
Powers Act which have him almost unbridled authority to transfer 
agencies where such action would expedite the prosecution of the 
war.’*® In its modified form the resolution was finally rejected and 
thus the role of the Bureau as the assistant to the Chief Executive was 
further clarified.**° 


Congressional interest in economy and efficiency and in the proper 
administration of appropriated funds has been accented with recent 
stress on the elimination of expenditures not connected with the war. 
Although each House of Congress has a Committee on Expenditures 
in Executive Departments having jurisdiction over various aspects of 
checking on the expenditure of funds, these committees, for the most 
part, have been inactive. When an investigation was sought of the 


extent to which the government had converted itself to the war effort, 
the Senate did not turn to its committee but to a special committee, 
which brought back a scathing report taking the Bureau of the Budget 
to task for not carrying out its full responsibilities under the law with 
respect to the promotion of economy and efficiency, and for deliberate- 
ly influencing fiscal policy along the lines of continued deficits.*** The 
committee stressed the authority of the Bureau to conduct studies of 
the business methods of the agencies, and its duty to accomplish 
efficient management.'** Under the true concept of the Bureau, as 
the management aid to the President, the responsibility for effective 
and economical administration falls on the President’s shoulders, and 
the Bureau is but his principal assistant in fulfilling that responsibility. 


1217S, Res. 216, 77th Congress (1942) introduced by Senator McCarran. 
128 88 Conc. Rec. 325 (1942). 

129 88 Conc. Rec. 327-344 (1942). 

130 88 Conc. Rec, 345-346 (1942). 


131 S, Res. 223, 77th Cong. (1942) called for Tydings Committee to make 
survey, findings and recommendations contained in Report of a Subcommittee 
of the Committee on Appropriations pursuant to S. Res. 223, S. Repr. 1554, 77th 
Cong. p. 26-34. 

1382S, Repr. 1554 supra note 131, especially 28. 
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Codrdination of Statistical Services 


The Central Statistical Board, at the direction of the President, 
made a comprehensive survey of financial and other statistical reports, 
questionnaires, forms and other returns made by the public to the 
Federal government and reported its findings to the President on 
December 31, 1938.'** This report revealed that during the fiscal 
year 1938, 88 federal agencies collected an aggregate of 9714 million 
administrative and 38 million non-administrative returns of informa- 
tion upon approximately 4700 separate forms.’** The Board recom- 
mended that action be taken to strengthen the coordination of Federal 
statistical services looking toward the methodical reduction of the re- 
porting burden on respondents to Federal inquiries. It was also 
recommended that the statistical work of the government remain 
largely decentralized but at the same time subject such work to the 
careful review of a central statistical coordinating agency with suf- 
ficient power to control statistical work carried on by the several 
agencies.**® 

The task of coordinating statistical services was considered such an 
integral part of the general program of achieving economy and ef- 
ficiency in the Federal government that, in 1939, the functions of the 
Central Statistical Board were transferred to the Bureau of the 
Budget.’*® Operating under the legal authority which formed the 
basis of the activities of the Board, the Bureau issued instructions to 
the agencies designed to promote greater coordination of statistical 
work.'*? Under these instructions agencies were obliged to submit al! 
statistical questionnaires and forms for clearance by the Bureau. The 
Bureau was to examine these from the standpoint of possible simpli- 
fications, improvements of method and elimination of duplication of 
inquiries as between agencies. 

In 1941, the Senate Special Committee to Study Problems of 
American Small Business reported favorably a bill following the 


133 Report of the Central Statistical Board on the Returns Made by the Pub- 
lic to the Federal Government, H. Doc. 27, 76th Congress (1939). 

134 Administrative returns are those connected with some service or benefit 
to the respondent, those essential for regulation of the respondent, and those 
incidental to taxation. Non-administrative returns are those relating to the 
collection of information for policy-making and other general uses. See ibid 


135 Rice, The Role and Management of the Federal Statistical System, ad- 
dress at meeting of American Political Science Association, December 28, 19339. 

186 See supra note 55. 

187 Budget Bureau Circular No. 360, June 18, 1940, and Supplement No. 1, 
August 31, 1942. See Ex. O. No. 9103, March 18, 1942, 7 Fep. Rec. 2166 (1942), 
for order giving Director of the Budget responsibility for maintaining con- 
tinuous surveillance of publication of governmental statistical data in order that 
such publication will be in accord with established policy and not in conflict with 
the best interests of the government from the standpoint of prosecuting the war. 
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recommendations contained in the report of the Central Statistical 
Board.*** The bill was then referred to the Senate Committee on 
Education and Labor and in late 1942 the bill was favorably reported 
and duly enacted by the Congress.*** This legislation, known as the 
Federal Reports Act of 1942, declares the policy of the Congress to be 
that information needed by the various Federal agencies should be 
obtained with a minimum burden upon those required to furnish in- 
formation, and at a minimum cost to the government; that unneces- 
sary duplication in obtaining information should be eliminated; and 
that information collected and tabulated by one agency should be tabu- 
lated in a manner to maximize its usefulness to other Federal agencies 
and the public.**° 

The Director of the Bureau of the Budget is directed to investigate 
the needs of Federal agencies for information and methods used in 
securing the information.*** If, after such investigations, the Director 
decides that a single collecting agency can well secure the information 
desired by two or more agencies, he is expected to conduct a hearing 
so that all interested parties can appear to present their views. Fol- 
lowing the hearing, the Director may issue an order designating the 
proper collecting agency and this order is binding on all parties con- 
cerned.**? Upon the request of any party having a substantial inter- 
est or upon his own motion, the Director may make a determination 
as to whether or not the collection of any information by any Federal 
agency is necessary for the proper performance of its functions or for 
any other proper purpose. In these circumstances it is within the 
discretion of the Director whether he gives the affected agency or 
other interested parties an opportunity to be heard and his determi- 
nation is binding on the agency.*** 

The Act further provides that no agency shall conduct or sponsor 
the collection of information upon identical items from 10 or more 
persons, other than Federal employees, unless it shall have submitted 
to the Director such plans and other materials as the Director shall 
specify, and the Director shall have stated that he does not disap- 
prove the proposed collection of the information." 

The Director is further authorized to require any Federal agency 
to make available to any other agencies any information it obtains sub- 


188 S, Repr. 479, 77th Cong. (1941). 

139S. Repr. 1651, 77th Cong. (1942), enacted as Pus. No. 831, 77th 
Conc., Act of December 24, 1942. 

140 Ibid. Section 2. 

141 Ibid. Section 3 (a). 

142 Ibid, Section 3 (b) and 3 (c). 

143 Jbid, Section 3 (d). 

144 Ibid. Section 5. 
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sequent to the enactment of this act. Release of information by one 
Federal agency to another may take place, however, only under 
certain specific conditions, all of which are designated to protect the 
public from divulgence of information that the law specifically regards 
as confidential.*** 

The scope of the Act is limited somewhat in that it does not apply 
to the obtaining and releasing of information by several bureaus in the 
Treasury Department, and it also does not apply to the obtaining by 
any Federal bank supervisory agency of reports or information from 
banks as provided or authorized by law and in the proper perform- 
ance of such agency’s function in its supervisory capacity.’** 

To carry out the provisions of this act, the Director is authorized 
to prescribe necessary rules and regulations.’*7 The significance of 
this legislation from the standpoint of the role of the Bureau of the 
Budget rests in the clear cut congressional recognition of the con- 
tribution the Bureau can make as a coordinating agency and in the 
willingness on the part of Congress to vest considerable authority in 
the Director of the Budget in his own right and not merely in his 
capacity as administrative aide to the Chief Executive.’** The im- 
perative need for such a strong coordinating agency was reémphasized 
more recently when the Joint Committee on Reduction of Nones- 
sential Federal Expenditures, reporting on recent questionnaires and 
reports required from the public, declared that it had found that a 
total of 7025 separate reports were being required, that the task of 
submitting these reports was a definite impediment to the effective 
prosecution of the war and that the Bureau of the Budget should 
proceed to eliminate as many of these forms as possible.**® 


Special Wartime Activities 


With the outbreak of war in Europe, with the advent of our own 
frenzied national defense program, with the assumption of our role 
as the “arsenal of democracy,” and finally with our participation in 
actual hostilities, the Bureau of the Budget progressively switched 


145 Ibid, Section 4 (a) and 4 (b). 

146 Ibid. Section 3 (e) providing for exemption of Bureau of Internal Revenue, 
the Comptroller of the Currency, the Bureau of Public Debt, the Bureau of 
Accounts, and the Division of Foreign Funds Control of the Treasury Depart- 
ment. Section 7 (a) exempts the General Accounting Office. 

147 Ibid. Section 7. 

148 For congressional debate see 88 Conc. Rec. 8714, 9381, 9384, 9470-9478. 

1942). 

: 149 Additional Report of Joint Committee on Reduction of Nonessential Ex- 
penditures. S. Doc. 4, 78th Cong. (1943). The committee went beyond the 
scope of the Federal Reports Act of 1942 and recommended that each agency 
be required to report periodically to the Budget Bureau information it has re- 
quired and that the Bureau make such reports accessible to other agencies that 
need such information. 
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the emphasis of all its activities to reflect the Nation’s policy of con- 
version to the war effort. 

Today, in preparing the budget, it is necessary to emphasize the 
elimination of non-war expenditures. In formulating the over-all 
financial program it is no longer important to emphasize the role of 
an unbalanced budget as a tool for stimulating a paralytic national 
economy, but rather to consider the sweeping inflationary implications 
of huge wartime outlays. In controlling the execution of the budget, 
it is essential that savings be made wherever possible in non-war 
activities and, more importantly, that responsible administrative of- 
ficials be provided with adequate financial reports reflecting the prog- 
ress of the war program. In reviewing legislation and Executive 
Orders it is of the utmost importance to emphasize the necessity of 
unity and clarity in legislative and executive policies. In the field of 
administrative management there is a compelling need for continuous 
review of the organization of the government and for the promulga- 
tion of sound directives to improve upon that organization from the 
standpoint of the more effective prosecution of the war. Finally, in 
the coérdination of statistical work it is imperative that every effort 
be made to relieve the public as much as possible of the burden of 
filing unnecessary reports and that the best interagency use be made of 
available information. 

In addition to the wartime emphasis placed on these activities, the 
Bureau of the Budget has assumed certain special wartime responsi- 
bilities. With the inauguration of the national defense program, the 
Bureau established a special unit for the purpose of investigating and 
reporting on all defense construction programs. This unit is con- 
cerned with ascertaining whether the program is being carried out 
promptly and efficiently, with checking on the adequacy of the in- 
spection made by the responsible agencies, arid with making com- 
parative cost and performance analyses.**° 

In the early days of the defense program, the Bureau of the Budget 
was called upon to advise the President on problems of administrative 
organization. In searching for adequate information on the experi- 
ence of the Federal government during the first World War the 
Bureau encountered many difficulties and was unable to piece to- 
gether a reasonably accurate picture of what the wartime organiza- 
tion was like and what the accomplishments of wartime agencies 
were. The Director of the Budget immediately set to work to estab- 
lish a system for capturing and recording the administrative history 


150 H, R. Hearings before the Subcommittee of the Committee on Appropri- 
ations in Charge of the Independent Offices Bill for 1943, 77th Cong. 1094-1095 
(1942). 
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of this war. In doing this he was interested not only in recording 
actual developments for their purely historical value but also in glean- 
ing from such information an insight into administrative problems in 
time for effective utilization in the solution of current and post-war 
administrative problems. The President gave his approval to the 
idea and a staff was set up in the Bureau to work on the collection of 
necessary data under the guidance of a Committee on Records of 
War Administration.*** This committee has also promoted the de- 
velopment of adequate war administration records by the several 
emergency and non-emergency agencies carrying on important war 
activities. 

Acting by virtue of authority vested in him by the first War Powers 
Act,'*? the Budget and Accounting Act,'®* and as President,’ the 
Chief Executive issued Executive Order No. 9235 on September 4, 
1942, for the purpose of providing for the effective utilization of sup- 
plies and equipment by government agencies.**> Under the terms of 
the Order, the Director of the Bureau of the Budget, through desig- 
nated assistants, is to survey supplies and equipment used by govern- 
ment agencies, requiring information from the agencies, and utilizing 
the services and facilities of the Procurement Division of the Treasury 
Department. The Director is to develop and promulgate appropriate 
standards for supplies and equipment used by these agencies, and may 


require the transfer of such supplies and equipment from agency to 
agency. The Procurement Division is made responsible for the ware- 
housing, rehabilitation and physical distribution of such supplies and 
equipment, and is to take over such warehouses, appurtenant facili- 
ties, and personnel employed by other agencies together with such re- 
lated funds as the Director may approve. Since this Order was made 
necessary primarily by the existence of supply and equipment short- 


151QOn April 10, 1942, the President released a statement announcing the 
creation of the Committee composed of representatives of the American His- 
torical Association, the American Society for Public Administration, the 
American Political Science Association, and the American Council of Learned 
Societies, the head of the National Archives and a representative of the Library 
of Congress. 

152 Authority to transfer functions, personnel, facilities, and funds from agency 
to agency contained in Title I of this act. 55 Stat. 838- 839 (1942), 50 U. S.C. 
Supp. I § 601-605 (1942). 

153 Authority to conduct survey of supplies and equipment used by agencies 
contained in Section 209 of Budget and Accounting Act. 42 Stat. 22 (1921), 
31 U. S. C. §18 (1940). For authority to secure necessary information from 
agencies see Section 213. 42 Stat. 21 (1921), 31 U. S.C. § 23 (1940). 

154 Authority to take care that the laws are faithfully executed. UNritTep 
States ConstiTuTIon, Article II, Section 3, (see supra note 98). 

1557 Fep. Rec. 6987-6988 (1942) Provisions of order do not apply to supplies 
and equipment where they are tactical, used in construction, acquired for ex- 
port, or for stock piling in connection with the war or food and clothing. 
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ages in critical areas, it was further provided that the Director should 
consult with and seek the advice of the War Production Board. 

The Bureau of the Budget immediately established a unit to deal 
with the responsibilities thrust upon it by this Order and shortly 
thereafter issued instructions to the agencies. Certain limited trans- 
fers of surplus supplies and equipment have already been effected.*** 

Recognizing the acute manpower shortage and the effect of the 
rising cost of living on employees of the Federal government, Con- 
gress, late in 1942, passed the temporary war pay resolution providing 
for increased earnings for more work and longer hours.** This reso- 
lution was passed with the idea that it would mean a reduction in 
personnel required to carry on the activities of the government. Ac- 
cordingly, it provides that agencies are to “present to the Director of 
the Bureau of the Budget such information as he shall require for the 
purpose of justifying the number of employees in their respective de- 
partments or agencies.” *** If the Director of the Budget is uncon- 
vinced, he is to order the agency to reduce its personnel, and if the 
agency head does not comply with the Director’s order, the provisions 
of the war pay resolution are not to apply to that agency until the 
agency head has certified his compliance. 

Commenting on the effect of this resolution, the President declared 
that the government’s activities must be measured against the grim 
standards of total war, and that he wished to be certain that the gov- 
ernment is stripped of every nonessential, and that work be carried on 
in the most effective and efficient manner.’*® The Director of the 
Budget, in his initial instructions to the agencies, reiterated these 
thoughts and called upon them for a mass of detailed information on 
the basis of which the Bureau expects to proceed with its task of 
saving manpower and improving administration.’ 


Conclusion 


After over twenty years of experience since the adoption of the 
federal budget system, an inventory of the current activities of the 


156H. R. 1610, 78th Cong. (1943) goes further and would amend the 
Budget and Accounting Act to: (1) allow agencies to declare surplus supplies 
and equipment to the Procurement Division; (2) provide for the transfer, sale, 
or other disposition of this property as may be directed by Director of the 
Budget ; (3) allow the Director of the Budget to dictate the rental of certain 
equipment as between agencies; (4) allow the sale of certain supplies and 
equipment to the public; and (5) provide for the disposition of funds received as 
a result of transfers, sales, or rentals. 

157 Pus. No. 821, 77th Conc., Act of December 22, 1942. 

158 [bid. Section 2. 

159 President Roosevelt's Memorandum to Heads of All Departments and 
Agencies in the Federal Government, December 22, 1942. 


160 Budget Bureau Circular No. 408, December 24, 1942. 
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Bureau of the Budget reflects a marked change in the role of the 
Bureau in the management of the affairs of the Federal government. 
From an agency devoted primarily to the codrdination of departmental 
requests for funds, the Bureau has gradually developed into the prin- 
cipal management aid of the President. The concept of budgeting has 
expanded to include not only the formulation of a well defined financial 
program, but also the supervision and control of the execution of the 
approved program, the continuous study and improvement of admin- 
istrative organization, and the adoption of improved business methods 
looking toward the more effective, efficient, and economical conduct 
of the government’s affairs. 

The redefinition of the role of the Bureau of the Budget has fol- 
lowed the progressive recognition of the need for implementing the 
Chief Executive with the management facilities essential to the proper 
discharge of his responsibilities as chief administrator. Although it 
has been repeatedly alleged that certain of the Bureau’s activities are 
without legal basis and constitute transgressions on the prerogatives 
of Congress, it is concluded that even in the absence of specific legis- 
lative authority for certain activities, such activities are nevertheless 
legal manifestations of the right of the Chief Executive to direct the 
administrative affairs of the government, and involve no usurpation 
of Congress’ constitutional power to control the purse. 

Possessed of increased activities and personnel commensurate with 
its responsibilities as the President’s business manager, the Bureau of 
the Budget should be able to make a substantial contribution to the 
successful prosecution of the war and to the effective achievement of 
our treasured democratic ideals. History will again reveal how well 
the Bureau has lived up to its potentialities. 





RECENT DEVELOPMENTS IN THE LAW OF PRICE 
RESTRICTIONS IN PATENT LICENSE AGREEMENTS 


WILLIAM ELLIOTT DOMINICK 
I 


Indeed, as already said, price fixing is usually the essence of 
that which secures proper reward to the patentee. 


In this significant sentence in United States v. General Electric 
Co.,. Chief Justice Taft judicially recognized a fact which appears 
not to be generally appreciated by the public or the courts. Although 
it has been said that price restrictions in American patent licensing 
practice are the exception rather than the rule,? those who have occa- 
sion to prepare many patent license agreements well know that price 
restrictions are far from rare exceptions to the rule. 

Despite the impression created by anti-trust prosecutions against 
certain of them, the large corporations frequently have less need to 
place price restrictions in their patent licenses than do the small cor- 
porations.* Where the patent owner is a small manufacturer, how- 
ever, he can generally be rather easily undersold by a larger compet- 
ing manufacturer even though the latter is required to pay a royalty 
to the patentee. And, if the smaller manufacturer were prohibited 
from placing price restrictions in his license agreements, he would 
very likely be in a most vulnerable position.’ Therefore, in order to 
assure himself of a reasonable reward for his invention and to protect 
his own business interests, many patentees often find it necessary to 
include price restrictions in patent license agreements. 

Although many patentees since the beginning of the war have vol- 


1272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926). 

2 See Folk, Patent License Conditions (1940) 22 J. Pat. Orr. Soc. 184, 199. 

3 With the exception of Dr. Vannevar Bush of the Carnegie Institution, all 
witnesses at the TNEC hearings on patent practices stated that the licenses 
which they granted or received contained no price restrictions. TNEC hear- 
ings, Part 3, Patents (1939). 

4It is frequently impossible to determine an appropriate royalty rate without 
comprehensive knowledge of the licensee’s business structure. Moreover, the 
difficulty of determining an appropriate royalty rate is especially great during 
the critical first few years of the patentee’s monopoly. It should also be noted 
that the selling expenses of the manufacturer of a series of related articles 
is much less than those of the manufacturer of a single article. See Havig- 
hurst, The Legal Status of Industrial Control by Patent (1941) 35 Inv. L. 
Rev. 495, 508; Woop, Patents anp Antitrust Law (1942) p. 208. 

5 The harmful effect which such a prohibition would have on small patentees 
may be typical of the harm which would be inflicted if such legislation as 
recommended by the Temporary National Economic Committee were enacted 
without modification. It would seem advisable to modify many of the TNEC 
recommendations so those who need patent protection most would not be 
deprived of this essential aid. 

[ 302] 
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untarily waived their price restrictions for the duration wherever 
government purchases are involved, an urgent reason for considering 
the problem of price fixing in patent license agreements at this time 
is the need of preparing for the post-war period of readjustment and 
rehabilitation. It is unnecessary to point out in detail the various 
devices employed during the last depression to fix prices artificially 
even in the absence of patent rights. It will suffice to mention the 
NRA Codes,® the so-called State Fair Trade Acts,’? and the Miller- 
Tydings Amendment® to the Sherman Act.*® Since in times of finan- 
cial stagnation it is as important to put a “floor” under prices as it 
is to put a “ceiling” over prices in time of threatened inflation,’® the 
extent to which a patentee may go in fixing prices should be thor- 
oughly understood in order to plan a sound post-war program. 
Before considering the latest developments in the field of “price 
fixing” in patent license agreements, it is advisable to outline briefly 
the well recognized limitations which the courts have placed on the 
patentee." It is well established that a patentee may sell directly to 
the consumer through his own employees or through designated 
bona fide agents at prices fixed by the patentee.’* But, except where 
the parties comply with the Miller-Tydings Amendment to the Sher- 
man Act,** a manufacturer under a patent** or otherwise’ is not 
allowed to specify the price at which the article sold outright by him 
can be resold. This type of control is known as “vertical” or “re- 
sale price maintenance.” It has also been long recognized that two 


®48 Stat. 195 (1933), 15 U. S. C. 609b, 701-712 (1940); see OpreENHEIM, 
Cases ON TRADE REGULATION (1936) 905-908, 1232-1237. 

7 See Marketing Laws Survey, State Price Controt Leaiscation, U. S. 
Govt. Print. Off., Washington: 1940. 

850 Stat. 673 (1937), 15 U. S. C. §1 (1940). 

The Miller-Tydings Act provides that nothing in the Sherman Act “shall 
render illegal, contracts or agreements prescribing minimum prices for the 
resale of a commodity which bears, or the label or container of which bears, 
the trade mark, brand, or name of the producer or distributor of such com- 
modity and which is in free and open competition with commodities of the 
same general class produced or distributed by others . . .” whenever such 
agreements are lawful where the resale is made. 

926 Stat. 209 (1890), 15 U. S. C. §1 (1940). 

10 See Taft, Basic Concepts of Price Control and The Sherman Antitrust Act 
(1943) 11 Geo. Wasn. L. Rev. 191. 

11 See Woop, PATENTS AND ANTITRUST Law (1942) Part II, Ch. 2, for a 
more detailed survey. 

12 United States v. General Electric Co., supra note 1. 

13 Supra note 8 for relevant portion of act. 

14 Bauer v. O’Donnell, 229 U. S. 1, 33 Sup. Ct. 616, 57 L. ed. 1041 (1913) 
(by attaching notice to patented article); Boston Store v. American Grapho- 
phone Co., 246 U. S. 8, 38 Sup. Ct. 257, 62 L. ed. 551 (1918) (by means of 
contract); Straus v. Victor Talking Machine Co., 243 U. S. 490, 37 Sup. Ct. 
412, 61 L. ed. 866 (1917) (by terming the transaction a license agreement). 

18 Dr. Miles Medical Co. v. Park and Sons Co., 220 U. S. 373, 31 Sup. Ct. 
376, 55 L. ed. 502 (1911). 
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or more retailers or manufacturers cannot band together and main- 
tain the market price of an unpatented commodity regardless of the 
reasonableness of the price.** This type of control constitutes a 
“horizontal” price agreement. Where the commodity is patented, 
however, the patentee is permitted to fix the price at which the pat- 
ented commodity may be sold by his licensed manufacturer.*7 The 
patentee is also allowed to license several manufacturers to operate 
under his patent.** Where the product is not patented itself but is 
made by a patented process, there is conflict as to whether the pat- 
entee can dictate the original selling price of the product made by 
the licensed manufacturer.’® In each of the above types of price con- 
trol the patentee is not allowed to use his patent in a way which 
would enlarge his patent monopoly so as to include some other mo- 
nopoly which the statute and the patent together did not give.?” When 
the patentee steps beyond the limits of his patent monopoly, he ap- 
parently is presumed to have entered the sphere prohibited by the 
anti-trust laws.”* 

From this brief survey it is evident that the principal “price fix- 
ing” problem facing the patentee is to determine: (1) the extent 
to which he may go in specifying the original selling price of a pat- 
ented article manufactured by his licensee, and (2) the extent to 
which he may go in selling his patented article through designated 
agents at his own price. The leading case for both these phases 
of the “price fixing” problem is the General Electric case.?* Of late, 


16 United States v. Linseed Oil Co., 262 U. S. 371, 43 Sup. Ct. 607, 67 L. 
ed. 1035 (1923); United States v. Trenton Potteries Co., 273 U. S. 392, 47 
Sup. Ct. 377, 71 L. ed. 700 (1927); Sugar Institute v. United States, 297 
U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 859 (1936); United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 60 Sup. Ct. 811, 84 L. ed. 1129 (1940). 

17 Bement v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 L. ed. 
1058 (1902). 

18 United wre he Standard Oil Co. of Ind., 283 U. S. 163, 51 Sup. Ct. 421, 
75 L. ed. 926 (1931). 

19 See Blenko, Price Fixing of Unpatented Products (1937) 19 J. Pat. Orr. 
Soc. 371; Straight Side Basket Corp. v. Webster Basket Co., Inc., 82 F. 
(2d) 245 (C. C. A. 2d, 1936) (allowing licensor to fix licensee’s sale price on 
unpatented basket; American Equipment Co. v. Tuthill, 69 F. (2d) 406 
(C. C. A. 7th, 1934) (prohibiting licensor to fix licensee’s sale price on un- 
patented bricks). 

20 Ethyl Gasoline Corp. v. United States, 309 U. S. 436, 60 Sup. Ct. 618, 
84 L. ed. 852 (1940); 5 Standard Sanitary Mfg. Co. v. United States, 226 
U. S. 20 9, 57 L. ed. 107 (1912) = “Blount Mfg. Co. v. Yale & 
Towne aitie Co., "166 Fed. 555 (C. C. D. Mass. 1909); Morton Salt Co. v. 
Suppiger, 314 U.S. 488, 62 Sup. Ct. 402, 86 L. ed. 317 (1941). 

21Query: Should every extension of the patent monopoly beyond that 
granted by the statute amount to a violation of the antitrust laws or should 
there be an intermediate zone such as that suggested by om decision in B. B. 
Chemical Co. v. Ellis, 314 U. S. 495, 62 Sup. Ct. 406, 86 ed. 367 (1942), 
wherein the court denied relief to the plaintiff but did not sae g that the plain- 
tiff had violated the antitrust laws? 

22 Supra note 1 
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however, this case has been the subject of much attack both within 
and without the courts.”* The latest word from the Supreme Court 
on the subject is found in the opinions of the Court in the cases of 
United States v. Univis Lens Co., Inc.,* and United States v. 
Masonite Corp.2> The Univis case deals with the problem of fixing 
the selling price of a patented article made under a license to “manu- 
facture and sell”; whereas the Masonite case considers the extent 
to which the patentee may go in selling his patented article at a fixed 
price by licensing agents “to sell.” 

In the Univis case the Lens Company, owner of several trade- 
marks** and patents”’ relating to the manufacture of bifocal lenses, 
organized a subsidiary Lens Corporation and transferred all patents 
and trade-marks to the Corporation. The Lens Corporation then 
set up a method of doing business which was based on the follow- 
ing types of patent license agreements: (1) the Company was given 
the right to “manufacture and sell” at a fixed price lens blanks con- 
sisting of highly opaque pieces of glass containing the unique insert ”* 
in exchange for a “royalty” of 50c per blank; (2) wholesalers”® 
were allowed to finish into a completed lens all lens blanks purchased 
from the Lens Company and to sell the lenses to prescription re- 
tailers®® at a fixed price; (3) finishing retailers** were allowed to 


23 TNEC Monograph No. 31, PATENTS AND FREE ENTERPRISE (1941), pp. 
80-82. See ibid. pp. 93-103 for a critical history of the “GE plan.” 

24316 U. S. 241, 62 Sup. Ct. 1088, 86 L. ed. 998 (1942). 

25 316 U. S. 265, 62 Sup. Ct. 1070, 86 L. ed. 1006 (1942). 

26 The Court refused to apply the Miller-Tydings Amendment to products 
manufactured in successive stages by different processors, saying: “But the 
Lens Co. manufactures the blanks and not the finished lenses to which the 
resale prices apply. It is therefore not the manufacturer of the commodity 
which the licensees sell, and the licensees are not engaged in the resale of the 
same commodity they buy 

27 1,632,208; 1,845, $40: Re 19,142 (1,876,497) ; 1,879,769; 1,899,777; 1,932,100; 
2,030,968; 2, 183, 885. 

28 The nature and form of a typical “insert” can best be described by setting 
forth a claim of patent 1,845,940: 

“Claim 6—In a lens, a major lens, an insert therein, said insert having a 
flat top and a flat bottom of lesser length than the top, the vertical dimension 
of the insert being less than the diameter of the segment but greater than its 
radius, and the flat bottom being approximately equal to the radius.” 

Although the District Court construed the word “lens” as used in the claim 
to mean a finished lens rather than a blank, it appears that the inventive con- 
cept is embodied in the blank. 

29 Fach “wholesaler” could sell only to prescription licensees and was re- 
quired to keep full accounts of all sales, showing the sales prices of the lenses 
and the names of purchasers, and was to make them available to representatives 
of the Lens Corporation. 

30 “Prescription retailers” correspond to the familiar “eye doctor” who exam- 
ines eyes and recommends glasses having the proper correction. These pre- 
scription retailers were without facilities for grinding and finishing the lens 
blanks and merely prescribed and adjusted glasses for their customers. 

31“Finishing retailers,” like the wholesalers, had grinding and polishing 
equipment and therefore could finish the rough lens blanks purchased from the 
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finish the blanks purchased from the Lens Company and sell to cus- 
tomers at a fixed price; (4) prescription retailers were allowed to 
prescribe and fit Univis lenses and to sell the lenses to customers 
at prices fixed by the Corporation. 


As the Corporation exacted no royalty other than the fifty cents 
collected from the Lens Company for each pair of lens blanks, the 
reward of the patentee was derived largely from the proceeds of the 
sale of the lens blanks by the Lens Company. 


At no time did the Corporation license more than fifty per cent 
of the retailers in a given locality and generally the percentage was 
much smaller. In the entire country there were 330 wholesaler li- 
censees and 325 finishing retailer licensees.** 


The Court assumed that only a single patent was used in making 
the finished lens from the initial step of making the blank through 
the final step of grinding the lens.** The Court further assumed 
that the said patent was not fully practiced until the finishing whole- 
saler or finishing retailer had ground and polished the blank so that 
it would serve its purpose as a lens, and that the lens blank could 
only be used as a lens in a pair of glasses. And finally the Court 
assumed that an unlicensed manufacturer selling the lens blank to an 
unlicensed finisher would be guilty of contributory infringement. 


Lens Company. The distinction between the wholesalers and the finishing 
retailers was that the latter ground, polished and adjusted the finished lenses 
to the eyes of their own customers, whereas the wholesalers could only sell 
to “prescription retailers.” 


Both licenses to wholesalers and finishing retailers required the licensees to 
notify the Corporation of any violation of the agreements and to assist in all 
possible ways in securing evidence against violators. 


82Tt was the Corporation’s policy to issue licenses only to “qualified 1i- 
censees” who were required to maintain “high standards of practice.” Instruc- 
tions to the Corporation’s field representatives specified that “price cutters” 
were not eligible as prescription retailers. 


33 There may be some doubt as to the correctness of the Court’s assumption 
that only a single patent was used in making the finished lens in view of 
patent No. 1,879,769 which claims a method of grinding a bifocal lens blank 
of the type protected by other Univis patents. A typical claim of patent No. 
1,879,769 reads as follows: 


“Claim 5—In a method of eliminating prismatic imbalance, inserting a zonal 
near vision insert in a distance lens blank, selectively fixing in position the 
lens blank upon the lens block in eccentric relation to the center of the lens 
block with relation to the center of a grinding tool and subjecting the lens 
blank and insert to the grinding action of a grinding tool as thus positioned 
to form a prism upon the upper or lower edge of the near vision insert and to 
control the position of the optical center of the near vision insert.” 


The Court may at some later date have to decide the question of price control 
where the finisher of a particular lens blank utilizes the invention of some 
patent other than the patent which is practiced in part by the manufacturer 
of the blank. Cf. Ethyl Gasoline case, supra note 20. 
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In rendering the decision in the District Court Judge Galston 
after quoting from the General Electric case said :** 


Thus it must be concluded that price fixing agreements in re- 
spect to patented articles or methods, as the Government con- 
tends, are not illegal per se. So that up to the time that there is no 
re-sale of the patented product, the agreements between licensor 
and licensee cover a field of valid control. It is only after that 
point is reached that price fixing, under a patent license system, 
becomes unlawful. 


Since the holding in the General Electric case had long been relied 
upon in circumstances analogous to those in the Umivis case,** the 
holding of the District Court appeared to be entirely orthodox and 
in accordance with the established principles of patent law.** The 
Supreme Court, however, by a unanimous vote*’ reversed the Dis- 
trict Court’s verdict which had upheld all of the license agreements 
except those with the “prescription retailers” ** and declared that 
the patentee’s right to control the finished lens terminated upon the 
sale of the lens blanks. 

The interesting problem presented to the Supreme Court by the 
Univis case was that of resolving the conflict between the acknowl- 
edged right of the patentee to control the initial sale of the patented 
article made by his licensee** on the one hand and, on the other hand, 
the equally well recognized prohibition against maintenance of the 
resale price of an article already in the unrestricted stream of com- 
merce.*® In view of the Court’s assumption as to the scope of the 
patents, could anyone say that the transfer of the lens blanks from 
the patentee*’ to a licensee was a sale of the patented article? It 
would appear as though the patentee should be allowed to impose 
price restrictions on the first sale of the article meeting the terms of 
the patent claims.** 


34.41 F. Supp. 258 (S. D. N. Y. 1941). 

35 Ford Motor Co. v. Boone, 244 Fed. 335 (C. C. A. 9th, 1917). 

36 (1942) 28 Va. L. Rev. 411. 

37 Mr. Justice Jackson took no part in the decision of the case. 

38 The District Court held that the prescription retailer licenses were un- 
lawful because their restrictions upon the resale of the finished product were 
y within the patent monopoly and were therefore proscribed by the Sherman 

ct. 

38 Supra note 17. 

40 Adams vy. Burke, 17 Wall. 453 (U. S. 1873); Bloomer v. McQuewan, 
14 How. 539 (U. S. 1852); and supra note 14. 

41 For the purpose of the suit the Court assumed that the Lens Corporation 
and the Lens Company were one. 

42“The scope of every patent is limited to the invention described in the 
claims contained in it, read in the light of the specification. These so mark 
where the progress claimed by the patent begins and where it ends that they 
have been aptly likened to the description in a deed, which sets the bounds 
to the grant which it contains. It is to the claims of every patent, therefore, 
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A court less acutely conscious of the interest of the general public 
might have so held. The results of such a holding, however, would 
have been to authorize the continuance and probable expansion of 
a method of doing business which, when applied to articles manu- 
factured under combination patents, might have reached unimagined 
proportions. The Court’s realization of the social consequences of 
such a decision probably more than anything else was the deciding 
factor in determining that of the two conflicting principles of law 
involved, the prohibition against fixing the selling price of an article 
no longer protected by a patent should control. The decision itself 
strongly indicates that the Court gave much weight to considerations 
of public policy, since a large part of the decision deals with the gen- 
eral intent and purpose of the patent laws and the Court’s treatment 
of the technical point of patent law involved is unduly superficial 
and unnecessarily weak. 

In order to evaluate correctly the effect of the Univis decision on 
the law of price fixing and to place the case in its proper niche among 
the decisions which are slowly resolving the apparent conflict between 
the patent laws and the anti-trust laws,** it is necessary to go be- 
hind the uncertain veil of public policy and examine the legal foun- 
dation upon which the decision is based. It would be obviously 
begging the question to dispose of the case by simply saying that 
the patentee cannot control the resale price of an article, whether 
patented or unpatented, for the patentee is certainly not attempting 
to control the resale price of the lens blank. Moreover, it would 
not suffice to say that since the patentee cannot control the resale 
price of the blank, he cannot control the selling price of the article 
made from the blank on the theory that if he cannot do the lesser he 
should not be allowed to do the larger. The fact that the licensees 
must use the teachings of the patent in part would at least seem to 
introduce an element heretofore not considered in the prior decisions. 

Although there is much reason for saying that an anti-trust suit 
decides only the precise set of facts involved therein and no attempt 
should be made to resolve the complex factual situation into an ab- 
stract legal proposition, it seems necessary, in order to understand 


that we must turn when we are seeking to determine what the invention is, 
the exclusive use of which is given to the inventor by the grant provided for 
by the statute. . ” Motion Picture Patents Co. v. Universal Film Mfg. 
Co., 243 U. S. 502, 510, 37 Sup. Ct. 416, 61 L. ed. 871 (1917). 


43 Since the true inventor gives something which the public did not already 
have for his patent right, the temporary monopoly granted to the inventor- 
patentee was never considered an illegal restraint of trade even at common law. 
There is therefore no true conflict between the patent and antitrust laws 
unless either one is extended beyond its legitimate sphere. See Woon, op. cit. 
supra note 11, Part I, Ch. 2. 
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the holding in the principal case, to determine the legal foundation 
on which the Court based its rationale prohibiting multiple patent 
control at successive stages in the process of manufacture of the 
patented article. It would appear from the language used by the 
Court that the technical basis for its rationale was that a sale of any 
article, patented or unpatented, “which is capable of use only in prac- 
ticing the patent is a relinquishment of the patent monopoly with 
respect to the article sold.” To support this proposition, the Court 
cited Leitch Manufacturing Co. v. Barber Co.** and B. B. Chemical 
Co. v. Ellis. 

An examination of these authorities cited in support of the Court’s 
basic proposition reveals that both the Leitch and Chemical Company 
cases dealt with process patents wherein the articles sold by the pat- 
entee were staple commodities not patented nor protected in any 
way by a patent. The plaintiffs in both cases were attempting to 
get a monopoly on the unpatented goods used in the patented proc- 
ess.*® Moreover, a license to use the goods sold for the patented 
process was in fact intended. In both these cases the character and 
identity of the article sold remained unchanged from the time of sale 
to the time it served its intended and only useful function. The 
patentee, therefore, could not be heard to say that he had failed to 
receive complete compensation for both the article sold and the 
waiver of his patent right.*’ 

In the Univis case the unpatented blank which was sold by the 
patentee did not remain unchanged prior to its use as a lens and, 
moreover, it was assumed to have been altered in accordance with 
the teaching of the patent. Because of the striking differences in the 
circumstances surrounding the “tying clause” cases and those in the 
principal case, it is not thought that the classic argument against al- 
lowing the patentee to obtain his reward from two monopolistic 
sources should be used to declare that every sale of an article which 
could be used only in practicing the patent must necessarily amount 
to a termination of the patent monopoly. 

A case which at first appears to pertain more closely to the pre- 
cise problem raised in the Univis case is Ethyl Gasoline Corp. v. 


44 302 U. S. 458, 461-1, 58 Sup. Ct. 288, 82 L. ed. a (1937). 

45 314 U. S. 495, 62 Sup. Ct. 406, 86 L. ed. 320 (1941). 

*6 As was pointed out in the General Electric case, the fixing of the price 
at which a licensee may sell the patented product bears a much more direct 
relationship to the patentee’s monopoly than does the tying of gee 
products thereto. 272 U. S. 476, 493, 47 Sup. Ct. 192, 71 L. ed. 362 (1926). 

47 A factual situation analogous to that found in the Leitch Mfg. and the 
B. B. Chemical Co. cases would be one where the Univis Company might sell 
unpatented and unpatentable lens blanks which could only be ground according 
to a method covered by a Univis patent. 
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United States.** In that case the licensor owned two patents on 
the anti-knock fluid per se and another patent on gasoline treated 
with said fluid.*® By the sale of “fluid” to the refiners the Court held 
that it relinquished its exclusive right to use the “fluid” and by per- 
mitting the refiners to manufacture and sell “fuel” to jobbers, it 
relinquished to the licensed jobbers its exclusive right to sell “fuel.” 
By selling the patented “fluid” to the refiners and authorizing the 
sale of the patented “fuel” made therefrom, its patent monopolies 
were exhausted. Thus, the net effect of the holding was to termi- 
nate the patent protection completely upon the sale of the “fluid.” 
In the Univis case it will be remembered that the patentee author- 
ized the sale of the lens blanks to the licensees and authorized the 
sale of the patented lenses made from the blanks. At first glance it 
might appear that the Univis decision follows directly from the Ethyl 
case and that the holding in the Univis case introduces no new element. 
On closer examination, however, it is evident that the Univis decision 
goes much further in restricting the patentee’s rights than the Ethyl 
case, for in the Ethyl case the patentee received all the compensation 
he demanded for relinquishing his rights in the entire first patent. 
Because of this vital distinction the Ethyl case cannot be used as di- 
rect authority for terminating the patentee’s monopoly before the 
article conforms with the terms of the claims of the patent. 

A complete understanding of the Univis decision cannot be had 
without carefully considering that group of cases wherein a license 
is implied because of the sale by the patentee of a part to be used 
in manufacturing a patented article. An examination of the author- 
ities indicates that the mere sale of a patented or unpatented article 
to be used in a patented device implies no license except where the 
circumstances plainly indicate that it does, or except where good faith 
required it, or where it cannot be doubted that the vendee understood 
that he was getting a license.°° The fundamental reason for imply- 
ing a license in certain instances has been well stated in Edison Elec- 
tric Company v. Peninsular Light Company,* by J. Lurton: 

The limitations upon this is that the things which pass by 
implication only must be incident to the grant, and directly nec- 
essary to the enjoyment of the thing granted. The foundation 


48 309 U. S. 436, 60 Sup. Ct. 618, 84 L. ed. 852 (1940). See Brown, Relation 
of the Ethyl Gasoline Case to Restrictions in Patent License (1940) 22 J. 
Pat. Orr. Soc. 

48 See Woon, op. cit. supra, note 11, pp. 150-155. Although Ethyl also had 
patent coverage on a method of using the patented fuel in high compression 
engines, the Court did not discuss the method patent. 

50 General Electric Co. v. Continental come Works, Inc., 280 Fed. 846 
(C. C. A. 2d, 1922). 

51101 Fed. 831, 836 (C. C. A. 6th, 1900). 
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of the maxim lies in the presumption that the grantor intended 
to make his grant enjoyable. .. . 

It is evident that the extent of an implied license must depend 
upon the peculiar facts of each case. The question in each case 
is whether or not the circumstances are such as to estop the 
vendor from asserting infringement. 


Except where there have been peculiar circumstances surrounding 
the sale,®* the cases noted in which a patent license has been implied 
merely because of the sale by the patentee of a part to be used in 
making the patented article have been instances where the part sold 
was also protected by a patent.** In these cases the courts gener- 
ally have taken particular pains to point out that the parts could 
not be used by the purchaser for any other purpose except to embody 
them in the patented invention. Where the article sold could be 
used for some other purpose the courts generally have not implied 
a license,** even where the patentee sold knowing that the purchaser 
was using the articles in the patented device.°> Where the patentee 
has no monopoly on the part sold, however, the fact that the pur- 
chaser has no other use for the part should not be conclusive as to 
the necessity of granting an implied license.*® Thus, for example, 
where the patentee sells unpatented and unpatentable screws of such 
peculiar shape that the purchaser has no other use for them except 
in the patentee’s watch and the patentee knows the screws are to be 


used in his patented watch, would anyone suggest that the sale of 
the screws gives an implied license to the patentee’s watch patent? °* 
In this instance, it is hardly necessary to point out that anyone sell- 
ing the identical screw to the licensee would not be guilty of con- 
tributory infringement, even though he knew the parts were to be 
used in the patented article.** 


52 Thomson-Houston Electric Co. v. Illinois Telephone Construction Co., 
152 Fed. 631 (C. C. A. 7th, 1907); Auto Spring Repair Co. v. Grinberg, 175 
Fed. 799 (C. C. S. D. N. ¥. 1910). 

53 Edison Electric Co. v. Peninsular Light Co., supra note 51; Radio Corp. 
of America v. Andrea, 4 Le Supp. 685 (E. D. N. Y. 1936); ‘and see 90 F. 
(2d) 612 (C. C. A. 2d, 1937). 

54 Davis v. Hall Siena Incubator Co., 200 Fed. 958 (C. C. A. Ist, 1912) ; 
Westinghouse Electric & Mfg. Co. v. Independent Wireless Telegraph Co., 
300 Fed. 748 (S. D. N. Y. 1924); General Electric Co. v. Continental Lamp 
Works, Inc., supra note 50; Radio Corp. of America vy. Andrea, supra note 53. 

55 General Electric Co. v. Continental Lamp Works, Inc., supra note 50. 

56 Nachman Spring-Filled Corp. v. Kay Mfg. Corp., 78 F. (2d) 653 (C.C.A. 
2d, 1935); United Nickel Co. v. California Electrical Works, 25 Fed. 475 
(C. C. Cal. 1885). In the latter case the court refused to imply a license to 
method claims in a patent where a licensee had sold a solution used in the 
method, the said solution being claimed in the same patent. 

57 Westinghouse Electric & Mfg. Co. v. Independent Wireless Telegraph 
Co., supra note 54. 

58 Carbice Corp. v. American Patents Development Corp., 283 U. S. 27, 51 
Sup. r 334, 75 L. ed. 819 (1930). 
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When there is no direct or indirect patent protection on the part 
sold, however, several other factors should be considered in addition 
to the use to which the article is capable of being put: (1) the rela- 
tive value of the part sold and the finished article, (2) whether the 
patent owned by the vendor is for some subordinate part, or (3) 
whether the patent covers some device having independent value.” 

Although each case involving the question of an implied license 
should be examined on the basis of its own peculiar facts, it appears 
from an examination of the cases that a patentee should be allowed 
to sell unpatented parts capable of being used by the purchaser only 
in his patented article without terminating his patent monopoly, pro- 
vided the patentee does not have a monopoly on the part sold. But 
where the part sold is protected by another patent or by the same 
patent covering the finished article, and said part can be used only 
in an article patented by the vendor, an implied license will generally 
be raised.*° 

In the Univis case the lens blanks sold by the patentee had no com- 
mercial value other than to be used as a lens made in accordance 
with the patent claims. Although this fact alone should not be con- 
clusive as to the presence of an implied license, it will be remembered 
that the Court justly assumed that an unlicensed manufacturer sell- 
ing the lens blanks to an unlicensed finisher would be guilty of an 
act of contributory infringement. Since the lens blanks were there- 
fore within the protection of the patent monopoly of the vendor, the 
fact that these blanks could be used only as lenses conforming with 
the vendor’s patent conclusively raises an implied license. As the 
lens blanks sold by the patentee were within the protection of the 
patent, it is unnecessary to consider the additional factors such as 
relative value, subordinate part, or independent value. It is evident, 
however, that a consideration of each of these factors would tend to 
support the existence of an implied license. 

When the Univis case is analyzed on the basis of “implied license” 
cases, it is clear that the decision of the Court is thoroughly sound. 
No longer must the case be explained away as a “public policy” de- 
cision.** Moreover, the above analysis makes clear the significance 
of the Court’s assumption that the sale of the lens blanks by an un- 
licensed manufacturer to an unlicensed finisher would be an act of 
contributory infringement. If the lens blank did not contain the 
embodiment of the invention, the unlicensed manufacturer would not 
have been assumed to be a contributory infringer, and the lens blank 

59 General Electric Co. v. Continental Lamp Works, Inc., supra note 50. 


60 Supra note 53. 
61 See (1942) 29 Va. L. Rev. 112; see also (1942) 37 Int. L. Rev. 181. 
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would not have been protected by the patent. If the latter had been 
established as a fact, it appears as though the law and equities would 
have required a contrary result. 

As a general guiding rule for price fixing agreements of the type 
represented by the Univis case, it can be said that where the vendor 
would be estopped from asserting infringement against his vendee, 
there is no equitable or legal basis for imposing price restraints or 
any other type of control upon the vendee. There is no right to li- 
cense where there is no power to control. And the power to control 
terminates immediately after the patentee has once exercised his 
patent monopoly.® 

Although there is much reason for implying a license from the 
mere sale of a part which can only be used in the patented article 
whenever the part sold by the vendor is protected by the patent cover- 
ing the finished article or is itself patented, there is a strong public 
policy reason for not terminating the patent monopoly where there 
is no patent protection on the part sold. It is known that the policy 
of the patent departments of certain large manufacturers of raw ma- 
erials used extensively in making various products is to defer the 
prosecution of process patents which utilize the raw materials. This 
policy can be attributed directly to that line of judicial authority 
represented by Leitch v. Barber Asphalt Co.** Since it would be 
logical to expect that this policy has had its effect upon the research 
departments of these organizations, the impact of our courts on the 
rate and type of technical progress of our nation becomes strikingly 
apparent. Because there is this direct relationship between our courts 
and our technical progress, it is extremely important to determine 
the effect of an extension of the Univis case to include the instance 
where the part sold by the patentee is not protected by the patent 
monopoly. 

In view of the actual effect of the decisions in the “tying clause” 
cases, it seems probable that the inevitable effect of an extension of 
the Univis case would be to discourage the invention and develop- 
ment of many useful devices and machines by those most capable 


82 In the instant case the patentee has licensed the Univis Company to manu- 
facture the lens blanks and received a royalty of 50¢ for each pair of lens 
blanks. Since the Court assumed that an unlicensed manufacturer who sold 
the blanks to an unlicensed finisher would be guilty of contributory infringe- 
ment, the patentee exercises his legal patent monopoly when he issues a license 
to manufacture the lens blanks. 

Since the patentee is under no circumstances allowed to impose restraints 
of the type under consideration in the absence of a patent right, it is unneces- 
sary to consider the question of whether Univis was using a patent right in 
a manner as to unreasonably restrain trade. 


63 302 U. S. 458, 58 Sup. Ct. 288, 82 L. ed. 371 (1937). 
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of advancing the arts and sciences. It unfortunately seems neces- 
sary to point out again that today the most important objective of 
the patent grant is not simply to stimulate men to invent and disclose 
but to stimulate men to invest.* If the general public is to derive 
the benefits contemplated by Article I, Section 8, of the Constitu- 
tion,®*> people must be induced to invest the capital and energy nec- 
essary to develop and introduce the inventions to the public. If the 
present trend toward reducing the incentive to invest speculative 
private capital is continued, an increasingly large number of very 
practical and needed inventions will very likely remain dormant in 
the Patent Office files. Surely this is not the manner in which our 
patent system was intended to operate, nor is it in accordance with 
the patent policy which has played such a large part in making our 
country the great industrial nation it is.°° Those who are so zealously 
attacking the patent system would do well to consider more closely 
this phase of the relationship between patents and the anti-trust laws. 

In summarizing the effect of the Univis case on the law of price 
fixing in licenses to “manufacture and sell,” it can be said that the 
patentee who wishes to control the price at which the licensee may 
sell the patented article is now restricted as to the type of supplies 
he can sell his licensee. Specifically, the patentee or his licensee 
is not permitted to sell a partially finished article capable of being 
used by the purchaser only in the patented article and which also 
embodies the invention without terminating his right to maintain the 
selling price of the article claimed in the patent. The Unis case, 
however, in no way disturbs the established right of the patentee to 
fix the price at which his licensee to “manufacture and sell” may 
dispose of the patented article where the licensee buys the materials 
from third parties who are neither infringors nor licensees. Nor 
is it thought that the decision should prevent the patentee from fix- 
ing the selling price of the patented article where he sells to the li- 
censee parts which can be purchased freely on the open market 
regardless of the intent or knowledge that the licensee will use and 
could only use the parts to make the patented article. 


64 Statement of Conway P. Coe, Commissioner of Patents, before TNEC 
Hearings on Patents, Part 3, 1939, pp. 857-8. See also Judge Frank’s con- 
curring opinion in Picard v. United Aircraft Corp., 128 F. (2d) 632, 642-3 
(C. C. A. 2d, 1942). 


*8“The Congress shall have power to promote the progress of science and 
useful arts, by securing for limited times to authors and inventors the exclusive 
right to their respective writings and discoveries.” 


66 Statement Regarding the Importance of the United States Patent System, 
(1942) 24 J. Par. Orr. Soc. 583. 





PRICE RESTRICTIONS IN PATENT LICENSES 


II 


The latest word on the second important phase of the price fixing 
problem dealing with the patentee’s right to sell directly to the pur- 
chaser through designated agents at prices fixed by the patentee is 
found in United States v. Masonite Corp.** Whereas the result in 
the Univis decision was not wholly unanticipated, the decision in the 
Masonite case came as a distinct surprise to the patent profession and 
business management and caused many industrialists to submit hur- 
riedly license agreements for reconsideration and possible modifica- 
tion. Thus, in view of the importance of the case, it deserves careful 
analysis. 

Masonite was the patentee and manufacturer of a composition 
known as “hardboard.” This product was a homogeneous, hard, 
dense, grainless, synthetic board used extensively in the building 
and construction industry.** Between 1926 and 1928 six patents °° 
were issued to Masonite covering the board and the process of mak- 
ing it. In 1933 one of these patents was held to be the basic patent 
covering all hardboard manufactured by a non-chemical process from 
all cellulose materials except straw’? and was being infringed by a 
company which subsequently became a Masonite agent.’ Shortly 
after this decision, Masonite offered “agency” agreements to the sev- 
eral defendants, many of whom heretofore had been competing in 
the same markets as Masonite by selling a product which infringed 
the Masonite patent as construed by the Circuit Court of Appeals. 
Although Masonite could have instituted costly infringement suits 
against those selling hardboard, it chose to license all then selling 
or wishing to sell hardboard. By so doing, Masonite undoubtedly 
thought it would realize a greater profit by utilizing the combined 
sales forces of the several defendants than it would by monopolizing 
the whole market itself. The agent, on the other hand, desired to 
continue to sell hardboard to its customers as it had in the past; or 
if it had not already been selling hardboard, it was glad to get the 
opportunity to compete in the sale of the popular hardboard without 
fear of legal prosecution. Therefore, in order to protect and expand 
its own market and at the same time permit the manufacturers who 


67 316 U. S. 265, 62 Sup. Ct. 1070, 86 L. ed. 1006 (1942). 

68 Masonite’s hardboard is made by disintegrating wood fiber by a nonchem- 
ical process, soaking the fibers in water, forming a felt, and subjecting the 
felt to simultaneous heat and pressure. It is used in the building industry as 
wallboard, panelling, flooring, ceilings and forms into which concrete is poured. 

69 1,578,609; 1,586,159: 1,655,618; 1,663,503; 1,663,504; 1,663,505; 1,663,506. 

70 Masonite Corp. v. Celotex Co., 66 F. (2d) 451 (C. C. A. 3rd, 1933). 

71 A petition for a writ of certiorari was filed in September, 1933, but was 
ee before any action taken thereon when the present agreements were 
signed. 
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might not be able to compete legally in the sale of hardboard to con- 
tinue selling this product, Masonite negotiated the “agency” agree- 
ment with each of the individual defendants. Prior to the filing of 
the present suit, Masonite adopted the policy of notifying the new 
agent of the existence and terms of the old agreements and also noti- 
fying the old agents of the existence and terms of the new agreement.” 

Under the sales “agency” agreement, each agent was required to 
maintain minimum prices and maximum terms of sale for all hard- 
board sold by them and which Masonite agreed to supply, said 
prices and terms being determined solely by the prices and terms 
Masonite offered its own customers. Masonite also agreed to main- 
tain the prices and terms set for the agents with the option to change 
the quotations on ten days’ notice. Each agreement expressly stated 
that title to all hardboard shipped directly to the “agent” was to 
remain in Masonite until sold by the “agent.” The agent agreed 
to pay freight and transportation costs and sales and other taxes, 
as well as to carry insurance on the products consigned to it. The 
agent’s compensation was fixed by way of a specified commission 
on each sale. Each agent guaranteed the collectability of all accounts 
and agreed not to use the trade-mark** of Masonite. Masonite was 
to receive a monthly report on inventory consigned and on hand. 
The license further restricted the sales or the agent to the construc- 
tion industry, with Masonite reserving the industrial market for it- 
self. Masonite, of course, competed with the agents in the construc- 
tion market. Each agreement also contained an offer by Masonite 
to grant a license to “manufacture and sell” hardboard under its 
patents, but this offer was never accepted by any of the agents. The 
agreement was to continue during the life of the most recent Masonite 
patent, including any reissues or improvements thereof, the validity 
of which was acknowledged. The agreement could be terminated by 
either party upon breach or on six months’ notice by the agent. 

For the purpose of the suit the Court assumed that the Masonite 
patents covering the hardboard were valid but would not assume 


72 The Court used Interstate Circuit, Inc. v. United States as authority to 
establish the illegal combination (306 U. S. 208, 59 Sup. Ct. 467, 83 L. ed. 
610 (1939)). The Court quoted from page 226 of the Interstate Circuit case: 
“It was enough that knowing that concerted action was contemplated and in- 
vited, the distributors gave their adherence to the scheme and participated in 
gd 

78 In connection with the trademark, the Court pointed out that the Miller- 
Tydings Act (50 Stat. 673 (1937), 15 U. S. C. §1 (1940)) which amended 
paragraph 1 of the Sherman Act (supra note 9) expressly excluded “any 
contract or agreement, providing for the establishment or maintenance of 
minimum resale prices on any commodity herein involved, between manufac- 
turers, or between producers, or between factors, or between retailers, or 
between persons, firms, or corporations in competition with each other.” 
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that the said patents dominated the patents owned by the agents in 
the absence of definite adjudication."* The Court further assumed 
that the agreements constituted each defendant a del credere agent 
of Masonite.”* In view of these assumptions one would be inclined 
to think that the agreements were well within the established right 
of a patentee to fix the price at which his agents could sell the pat- 
ented article. But from this point on, difficulty is in store for one 
who tries to fit the Court’s decision into the established law. 

It has been well recognized that a patentee may fix the price at 
which his agents may sell the patented article."* Moreover, it has 
been generally agreed that nothing which the patentee does strictly 
within his patent monopoly is affected by the anti-trust laws. The 
Supreme Court said of the Sherman Act in Bement v. National 
Harrow Co.:™ 


But that statute clearly does not refer to that kind of restraint 
of interstate commerce which may arise from reasonable and 
legal conditions imposed upon the assignee or licensee of a patent 
by the owner thereof, restricting the terms upon which the article 
may be used and the price to be demanded therefor. Such a 
construction of the act we have no doubt was never contemplated 
by its framers. 


But where several parties combine their resources around a single 


patent or pool their individual patents, the significant factor to which 
the court’s attention is primarily directed is the possible injury to 
the public which might result from the elimination of competition.” 
Wherever it appears that the public will be unduly burdened and the 
patentee is getting more than he seems reasonably entitled to, the 
courts generally hold the combination to be a violation of the Sher- 


™ As the Circuit Court’s decision was not a final adjudication of the validity 
and scope of the Masonite patents, and as certain of the competing products 
which were being made under patents had never been adjudged to be infringing 
the Masonite patents, the Court could say that there were competing patents, 
some of which were owned by parties to the agency agreements. 

75 Since the Court assumed the agreements constituted the parties agents, 
it is unnecessary to consider whether the transfer of goods to the parties 
amounted to a sale regardless of the use of the term “agent.” Cf. Ford Motor 
Co. v. Union Motor Sales Co., 244 Fed. 156 (C. C. A. 6th, 1917). 

76 United States v. General Electric Co., 272 U. S. 476, 47 Sup. Ct. 192, 
71 L. ed. 362 (1926). 

As indicated in the General Electric case, this right does not rest solely upon 
patent rights but on the broader principle that any competent person can 
appoint an agent to carry on a legitimate business. 

77 186 U. S. 70, 92, 22 Sup. Ct. 747, 46 L. ed. 1058 (1902). 

78 United States v. American Linseed Oil Co., 262 U. S. 371, 43 Sup. Ct. 607, 
67 L. ed. 1035 (1923); cf. United States v. Winslow, 227 U. S. 202, 33 Sup. 
Ct. 253, 57 L. ed. 481 (1912); United States v. United Shoe Mach. Co., 247 
U. S. 32, 38 Sup. Ct. 473, 62 L. ed. 968 (1917). 





318 THE GEORGE WASHINGTON LAW REVIEW 


man Act.”® These cases, however, have not repudiated those deci- 
sions which say that so long as the parties stay within the limits of 
the rights conferred by the patent laws, it makes no difference how 
widespread the monopoly.*® 

Since the agreements in the principal case contained no conditions 
which heretofore had been considered illegal, and since the method 
of distribution adopted by Masonite had been generally approved in 
the General Electric case, one might reasonably conclude that Mason- 
ite should be allowed to fix the price at which its particular del credere 
agents could sell the patented hardboard. The Supreme Court, how- 
ever, held the series of agreements to be a violation of the Sherman 
Act.* 


As an aid in understanding the problem presented by the Masonite 
case, it is advisable to distinguish the issue presented in this case 
from that of the Univis case. In the Univis case, it will be remem- 
bered, the patentee tried to restrict the selling price of the finished 
patented article after having transferred title in the unfinished pat- 
ented article embodying the invention to the purchaser and after re- 
ceiving his reward as a matter of law. It does not appear as though 
this can be said of the patentee in the Masonite case. One arrives 
at this conclusion because the Court assumed that the Masonite agree- 
ments constituted the parties del credere agents; and, under the 
well recognized principles of agency, the hardboard would remain 
within Masonite’s control and under the protection of Masonite’s 
patent until the hardboard was sold. Prior to the time an agent sold 
hardboard to a purchaser there would be no reward flowing to the 
patentee. Since Masonite would receive no monetary benefit from 
his patent before a sale by an agent was consummated, the Masonite 
case does not present an instance where the patentee continues to 
exercise his monopoly after once receiving his reward. And where 
the patentee is apparently exercising a right within the patent grant, 
it would seem reasonable to permit the patentee to obtain his reward 
in the most advantageous manner. Before such action on the part of 
the patentee is sanctioned, however, we must consider the question : 
“Can the anti-trust laws ever be invoked to prohibit the exercise of 


79 Standard Sanitary Mfg. Co. v. United States, 226 U. S. 20, 33 Sup. . 9, 
57 L. ed. 107 (1912); Interstate Circuit; Inc. v. United States, 306 U. S. 208, 
59 Sup. Ct. 467, 83 L. ed. 610 (1939) ; Straus v. Victor Talking Machine Co., 
243 U. S. 490, 37 Sup. Ct. 412, 61 L. ed. 866 (1911). 

80 United States v. General Electric Co., supra note 1; Bement v. National 
Harrow Co., supra note 17. 

81 Mr. Justice Roberts and Mr. Justice Jackson did not guutidente in the 
decision. 
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a right granted by a patent?” ** The answer to this question does 
not appear to be much in dispute for it is generally recognized that 
the anti-trust laws may be invoked to restrain the patentee where 
the patent right is used so as to interfere unreasonably with com- 
merce.** In Standard Sanitary Mfg. Co. v. United States it was said: 


Rights conferred by patents are indeed very definite and ex- 
tensive, but they do not give any more than other rights a uni- 
versal license against positive prohibitions. The Sherman law 
is a limitation of rights, rights which may be pushed to evil 
consequences, and therefore restrained.** 


In order to determine whether a particular agreement or series of 
agreements should be restrained because they interfere unreasonably 
with commerce, the agreements should be analyzed to see whether 
they operate or are capable of operating so as to inflict a burden on 
the public not sanctioned by the courts and not intended nor contem- 
plated by either the patent or the anti-trust laws. 

An examination of the terms of the Masonite sales agency agree- 
ments shows that the general plan of each follows that which was ap- 
proved by the Supreme Court in the General Electric case. Thus, in 
both cases the parties were del credere sales agents who agreed to 
pay the expenses of storage, transportation, handling and sale. Each 
agent was restricted as to the type of sale he could make and agreed 
to report periodically on the stock consigned to it. The stock was to 
remain the sole property of the principal until sold and the principal 
was bound to adhere to the prices fixed for its agents. But despite 
the substantial identity of the terms of the “agency” agreements in 
the General Electric and Masonite cases, there was one vital distinc- 
tion between the facts of the two cases which enabled the court to 
hold that the Masonite agreements operated or were capable of oper- 
ating so as to inflict a burden upon the public not intended nor con- 
templated by either the patent or the anti-trust laws. 

In every suit arising under the anti-trust laws which involves a 


82 Of late there has been much discussion as to whether a patent grant con- 
fers a legal “right” as distinguished from a “privilege.” This problem is 
closely related to that of deciding whether the patentee has a vested property 
interest or simply a franchise issued by the government which presumably 
could be revoked by the government without granting the patentee the same 
degree of protection which property rights have been guaranteed. It will be 
a that in the Masonite case the Court speaks of “the limited patent privi- 
ege.” 

83 Standard Sanitary Mfg. Co. v. United States, supra note 79 at 49. See 
also Swift and Co. v. United States, 196 U. S. 375, 396, 25 Sup. Ct. 276, 49 
L. ed. 518 (1904); Grenada Lumber Co. v. State of Mississippi, 217 U. S. 
433, 440, 30 Sup. Ct. 535, 54 L. ed. 826 (1909) ; United States v. Reading Co., 
226 U. S. 324, 357, 33 Sup. Ct. 90, 57 L. ed. 243 (1912). 


84 226 U. S. 20, 49, 33 Sup. Ct. 9, 57 L. ed. 107 (1912). 
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combination, the series of agreements must be considered in the light 
of their actual operation or effect on commerce and not simply as 
isolated units. When so examined there is not always a particular 
provision in the contract or agreement which ipso facto makes the 
agreements a violation of the anti-trust laws. Thus, in the Masonite 
case, the controlling circumstance was not the inclusion of an illegal 
term nor the omission of some term necessary to satisfy the legal 
requirements for constituting the parties agents. The real objection 
to the agency device used by Masonite was that each of the agree- 
ments was between parties who prior to the signing of the agreements 
were competing in the same market with substantially the same prod- 
uct.8° Under circumstances such as these where Masonite was in a 
position to fix the price of the product it manufactured and which 
the entire group of actual or potential competitors sold, it is quite 
possible that Masonite, by suitably adjusting the selling price and the 
specified commissions for each sale, could make it more profitable 
for the parties to abandon all present competition and also reduce 
the incentive of the “agents” to prepare for competition in the future 
by developing new and non-infringing products.** Thus, the Court 
said : 

The extent to which that inducement in a given case will have 
or has had the desired effect is difficult, if not impossible, of 
measurement. The forces which that influence puts to work are 
subtle and incalculable. Active and vigorous competition then 
tends to be impaired not from any preference of the public for 
the patented product but from the preference of the competitors 


for a mutual arrangement for price-fixing which promises more 
profit if the parties abandon rather than maintain competition.** 


The fact that the arrangement could be used to eliminate present 
competition in hardboard, as well as to reduce the incentive to com- 
pete in the future, made it possible for the Court to declare the series 
of del credere agencies a violation of the Sherman Act per se, regard- 
less of putative advantages which were or might have been achieved.™ 

Heretofore many “agency” agreements have been subjected to ju- 
dicial interpretation in order to determine whether the terms as a 


85In the General Electric case there was no direct and substantial competi- 
tion between the General Electric Company and the B agents prior to the 
signing of the agreements. Nor was it likely that such competition would 
develop in the future. 

86 The probability of these dangerous possibilities becoming realities is 
greatly increased because of the artificially large volume of production which 
the arrangement gives Masonite. 

87 United States v. Masonite Corp., supra note 67. 

88 United States v. Trenton Potteries Co., 273 U. S. 392, 47 Sup. Ct. 377, 
71 L. ed. 700 (1926); United States v. Socony-Vacuum Oil Co., 310 U. S. 
150, 60 Sup. Ct. 811, 84 L. ed. 1129 (1939). 
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matter of law constituted the parties “agents” or “purchasers.” Once 
the courts have held that the agreements constituted the parties 
agents, the legal consequences of an agency relationship have been 
applied regardless of the extent of the monopoly conferred*®® or other 
restrictions which would have been in conflict with the anti-trust 
laws in the absence of an agency relationship.°° The Masonite case, 
however, appears to be the first in which the Supreme Court has held 
that despite the existence of an agency relationship, the agreements 
may be a violation of the anti-trust laws.* It would seem, therefore, 
that the Masonite case dispels once and for all the fond belief that 
an agency relationship between members of a combination is sacro- 
sanct. Whatever distinction may have been manitained between the 
legal consequences associated with “agents to sell” as distinguished 
from “purchasers who sell” at common law and in the private law 
of sales, it now appears that an agency agreement offers no cloak of 
immunity to protect the parties from the anti-trust laws.** As the 
Court said: 


But the scope of the right to “vend” (patented articles) can- 
not be determined by reference to the private law of sales alone. 


89 United States v. General Electric Co., supra note 1. 

90 Federal Trade Comm. v. Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. 
210, 67 L. ed. 408 (1922). 

91In the Circuit Court’s opinion in the case of Dr. Miles Medical Co. v. 
John D. Park & Sons Co., 164 Fed. 803, 809 (C. C. A. 6th, 1908), the following 
appears: “The effect of that contract with jobbers, whether it be regarded 
as one of sale or of agency, is to restrain jobbers from selling to any save 
retailers licensed by complainant. Sari The court, however, found the 
agreements constituted the jobbers purchasers and not agents. 

92 Tt should be noted, however, that despite the Court’s assumption that the 
“agreements constituted the appellees as del credere agents of Masonite,” the 
Court speaks of the patentee exhausting his limited patent privilege when he 
“disposes of the product to the del credere agent.” Since the word “dispose” 
when used in reference to property is generally understood to mean a parting 
with a right to or ownership in the property (Phelps v. Harris, 101 U. S. 370, 
381, 25 L. ed. 855 (1879); United States v. Hacker, 73 Fed. 292, 294 (S. D. 
Cal. 1896)), there may be some question whether the Court ever actually 
considered the parties bona fide agents of Masonite. This doubt is further 
strengthened by an examination of the authority cited by the Court in support 
of the statement that the terms of an agency agreement “do not necessarily 
control when the rights of others intervene, whether they be creditors or the 
sovereign.” 

See Klaus, Sale, Agency and Price Maintenance, (1928) 28 Cor. L. Rev. 
441. The cases analyzed by Klaus are those in which the courts held that 
the terms of the agreements were not sufficient at law to constitute the parties 
agents. It does not appear that the courts in these cases admitted the agree- 
ments constituted the parties agents but nevertheless prohibited the parties 
from acting in the capacity of agents. It, therefore, might be reasonable to 
conclude that although the Court considered the terms of the agreements such 
as would normally constitute the appellees del credere agents of Masonite, the 
agreements could not operate so as to constitute the parties bona fide del credere 
agents of Masonite under the particular circumstances of the case. If this 
reasoning is correct, the established and long recognized distinction between 
the legal effect of an “agency” and a “sales” relationship would be maintained. 
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.. . So far as the Sherman Act is concerned, the result must 
turn not on the skill with which counsel has manipulated the 
concept of “sale” and “agency” but on the significance of the 
business practices in terms of restraint of trade. 


Since, under the Sherman Act,®* every contract, combination in the 
form of trust or otherwise, or conspiracy in unreasonable restraint 
of trade or commerce is illegal, the Court with much reason has con- 
strued the Sherman Act to cover contracts of agency wherever these 
unreasonably restrain trade. It is, therefore, immaterial so far as 
the anti-trust laws are concerned whether the title to the article be- 
ing transported remains in the seller until delivered to the consumer. 
The only material fact is whether prices are maintained as a result 
of mutual agreements between the parties.*° 
Another provision in the agreements which appeared to have in- 
fluenced the Court’s decision is the fact that each del credere agent 
was tied to Masonite by a clause which expressly recognized the 
validity of Masonite’s patents during the life of the agreement and 
at the same time required the del credere agents to sell the patented 
product at a fixed price. It has been said that any agreement among 
those who dominate an industry that all patents are valid violates the 
letter and spirit of the patent laws and is therefore contrary to public 
policy.** 
Tying the hand and sealing the lip of the only parties who 


would contest . . . fastens on the public a burden not intended 
under the patent laws.*” 


Although the latter argument has little weight in view of the recent 
decision of the Supreme Court in Sola Electric Co. v. Jefferson Elec- 
tric Co.,°* wherein it was held that a licensee would not be estopped 
to deny the validity of the patent when the license agreement fixed 
the price at which the patented article could be sold, the real sig- 
nificance of the provision requiring the licensee to acknowledge the 
validity of the patents is that it indicates the underlying purpose and 


Then the novel element which the Masonite case introduces would be that 
the antitrust laws must always be considered as an element of every agreement 
- contract before deciding whether the parties are del credere agents or pur- 
chasers. 

93 United States v. Masonite Corp., supra note 67. Words “patented ar- 
ticles” supplied. 

94 Supra note 9. 

®5 It will be noted that the Court’s reasoning in the Masonite case is very 
similar to that used by the Department of Justice in the General Electric case. 
Thus, although the Court did not expressly overrule the General Electric case, 
the base on which that decision rests has been practically destroyed. 

96 United States v. Standard Oil Co., 33 F. (2d) 617, 630 (N. D. Ill. 1929). 

97 Jbid. 

9863 Sup. Ct. 172, 87 L. ed. 150 (Adv. Op.) (1942). 
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intent of the parties to perpetuate the price-fixing scheme regardless 
of the existence of valid patents. The importance of this becomes 
evident when it is recalled that intent often is of the essence when 
the court considers a combination which has not achieved a completed 
result but whose acts are only dangerous possibilities.” 

Another very interesting point to be noted in the Masonite decision 
is the failure of the Court to mention the degree of domination exer- 
cised by the parties to the agreement. In all the authorities cited by 
the Court in support of the proposition that direct price fixing in 
the absence of patent protection or a bona fide agency relationship is 
illegal per se,°° the facts stated in each of the decisions showed that 
each of the combinations controlled in a substantial manner the par- 
ticular trade or business in which they were engaged'™ or had in fact 
substantially controlled the price on the market.'°? Moreover, where 
combinations have been found to be incapable of fixing prices or 
dominating the market, the Court heretofore has found no violation 
of the anti-trust laws.’°* Despite much dictum in the Socony-Vacuum 
and Ethyl cases*®* to the effect that the “Rule of Reason” has no 
application whenever prices or the price structure is affected in any 
manner by any contract or combination regardless of size, each of 
these holdings had to be qualified by the particular facts which the 
Court found. In both instances the particular combination had been 
shown to have either actually controlled the prices in the market or 
had been in a position to control the market. And where the ability 
to control and the intent to control had been shown, the Court con- 
strued the Sherman Act so as to prevent the occurrence of the dan- 
gerous probability as well as against the completed result.?% 

In the Masonite decision, however, the Court does not indicate 
whether the parties to the agreement dominated the construction or 
industrial market for all synthetic board capable of being used in 


99 Swift & Co. v. United States, 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 


1904). 

100 United States v. Trenton Potteries Co., supra, note 88; Ethyl Gasoline 
Corp. v. United States, 309 U. S. 436, 60 Sup. Ct. he 84 L. ed. 852 (1939) ; 
United States v. Socony-Vacuum Oil Co., supra note 88 

101 United States v. Trenton Potteries, supra note 88; Ethyl Gasoline Corp. 
v. United States, supra, note 100. 

102 United States v. Socony-Vacuum Oil Co., supra note 88. 

103 United States v. Standard Oil of Ind., supra note 18; Appalachian Coals, 
Inc. v. United States, 288 U. S. 344, 53 Sup. Ct. 471, 7 L. ed. 825 a 
see also Board of Trade of the City of Chicago v. United States, 246 U. 
231, 38 Sup. Ct. 242, 62 L. ed. 683 (1918); Nat’l Ass’n of Window Glass 
Manufacturers v. United States, 263 U. S. 403, 44 Sup. Ct. 148, 68 L. ed. 358 
(1923); Apex Hosiery Co. v. Leader, 310 U. S. 469, 60 Sup. Ct. 982, 84 
L. ed. 1311 (1940). 

104 Ethyl Gasoline Corp. v. United States, supra note 100; Swift & Co. 
v. United States, supra note 99. 

105 Supra note 99 at 279. 
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a manner similar to Masonite’s hardboard. Nor does the Court 
state that the parties had actually raised or lowered the market price 
of synthetic board by controlling the price of its own hardboard. 
Thus, by failing to discuss the dominance of the combination, the 
Court appears to have at last given effect to its oft-repeated threat 
that price fixing in the absence of the proper exercise of patent con- 
trol or agency relationship is illegal per se, at least where sales of 
patented goods are involved.’ 

In analyzing the Masonite decision from the patent aspect, it is 
apparent that the Court has strictly curtailed the extent to which 
the patentee may use his patent to obtain his reward. Heretofore 
it was generally believed that so long as the patentee retained an 
interest in the patented article and did not vest absolute ownership 
in another, the patentee could fix the first sales price of the patented 
article. This reversionary control could be maintained either by 
means of a license “to manufacture and sell” or an agency relation- 
ship. The holding in the principal case, however, makes it illegal 
for the patentee to retain control of the patented article by means of 
a del credere agency relationship between himself and a former or 
potential competitor. The practical effect of this holding is to pre- 
vent the patentee from utilizing the most effective means for obtain- 
ing the greatest possible reward for his invention. This new curtail- 
ment of the economic value of the patent may or may not be so serious 
as to reduce appreciably the incentive of inventors to invent or in- 
vestors to invest. In either event, the decision marks the most ad- 
vanced stage of the Court’s “new attitude” toward patents first 
evidenced in the Motion Picture Patents case.1* 

Whether one believes it desirable to reduce the economic value 
of a patent, as the Court has done in the Masonite case, may largely 
depend on one’s economic and political philosophy. Regardless of 
the view taken, however, the effect of the decision on patent licens- 
ing may be to reduce the prevalence of not only price-fixing clauses 
but patent license agreements as well. Since it is frequently impos- 
sible for the patentee to specify a satisfactory royalty rate which 
would permit him to license a competing manufacturer without seri- 
ously endangering his own business,’® it is most probable that under 


106 The Court might have considered patented goods to be without competi- 
tion. Although this may be true in a very few instances where basic _ Patents 
are involved, the great majority of patents are for improvements and in these 
there is much competition. Thus, we find ourselves in the position of treating 
the more worthy inventor more strictly than his less deserving companion. Cf. 
CHAMBERLAIN, THEORY OF MONOPOLISTIC COMPETITION (1933). 

107 Motion Picture Patents Co. v. Universal Film Mfg. Co., 243 U. S. 502, 
37 Sup. Ct. 416, 61 L. ed. 871 (1917). 

108 Supra note 4. 
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these circumstances many patent owners will refuse to license alto- 
gether. The consequence of this policy will be to reduce the dis- 
tribution of new and useful patented articles and will tend to con- 
centrate a greater actual monopolistic force in the patentee than 
would otherwise exist. Moreover, where the patentee is not in a 
position to immediately practice his invention, the owner will have 
no other choice but to let the patent remain unused rather than seri- 
ously endanger his own business. This would lead to charges of 
“suppression of patents” which might ultimately force the “legisla- 
tive hand” to enact some form of compulsory licensing bill. Whether 
or not such a chain of events has been contemplated, the Masonite 
decision seems well adapted to achieve this result. 


Ill 


In the foregoing sections the Univis and Masonite decisions have 
been analyzed in some detail for the purpose of determining the pre- 
cise holdings of the Court. Important as this may be, it is almost 
equally as important for those who are engaged in preparing patent 
license agreements, and who therefore must be in a position to pre- 
dict the future development of the law, to grasp the significance of 
this latest phase of the “new philosophy” of the Court toward patents. 
Even a cursory examination of the Univis and Masonite decisions 
reveals that patent rights are no longer so “definite and extensive” 
as they were once considered.*°*® Thus, in the Masonite case, Mr. 
Justice Douglas said: 

Since patents are privileges restrictive of a free economy, the 
rights which Congress has attached to them must be strictly 


construed so as not to derogate from the general law beyond 
the necessary requirements of the patent statute.*?° 


That this marks an even stricter attitude of the Court than that pre- 
viously expressed in opinions beginning with the Motion Picture 
Patents case™* is clearly evident in both the Univis and Masonite 
decisions. Althcugh the Court in the Univis case correctly decided 
the case on the narrow grounds of estoppel, the opinion is replete 
with general statements indicating that patent rights must be strictly 
interpreted. Thus, in the Univis case, Chief Justice Stone said: 

In construing and applying the patent law so as to give effect 
to the public policy which limits the granted monopoly strictly 
to the terms of the statutory grant, . . . the particular form or 
method by which the monopoly is sought to be extended is im- 
material.?!? 


109 Supra note 84. 

110 316 U. S. 265, 280, 62 Sup. Ct. 1070, 86 L. ed. 1006 (1942). 
111 Supra note 8. 

112 316 U. S. 241, 251, 62 Sup. Ct. 1088, 86 L. ed. 998 (1942). 
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In the Masonite case the Court’s restrictive attitude is particularly 
evident for in this case the patentee was not allowed to increase his 
own trade position by using his patent in a method of distribution 
previously authorized by the Supreme Court'*® because this method 
might tend to restrict competition, either present or future. It ap- 
pears that the Court is determined to prevent the creation or con- 
tinuation of any “system of business” which has as its effect or 
object the stabilization of prices over a wide area or field, regardless 
of the patent rights involved or the methods employed. Though it 
may seem unduly harsh to say the Court has disregarded an estab- 
lished patent right clearly within the patent monopoly, it can be said 
in support of this contention that the patentee has as much a prop- 
erty interest in a patented article when in the hands of a “del credere 
agent to sell” as he does when the patented article is in the hands 
of a licensee “to manufacture and sell” with price restrictions on the 
initial sale.** As yet, no court has declared illegal, per se, any group 
of multiple licensees “to manufacture and sell” with price restrictions 
on the initial sale in the absence of domination of the industry by 
the group or some unauthorized extension of the patent as in the 
Univis case. In view of the Masonite decision, however, a group of 
multiple licensees “to manufacture and sell,” wherein the first sales 
price is fixed by the patentee with an understanding among the li- 
censees that prices are to be so maintained in order to achieve the 
desired result, might be held to be a violation of the anti-trust laws 
even in the absence of domination by the group. 

Because of the change in focus of the Court from a consideration 
of the “reasonableness of the reward” to the “possibility of harm 
being inflicted upon the public,” there is considerable doubt as to 
whether the present Court would today affirm the holding in the 
General Electric case which authorized the extensive system of 
agents. In many respects the philosophies of the personnel of the 
two Courts are in conflict. Thus, whereas the Court in the General 
Electric case considered the extent of the business monopoly imma- 
terial where founded on patent rights,’’® the present Court refused 
to allow the patentee to use his patent to enhance the value of his 
own trade position in a way which might impair present or future 
competition. Although the Court in the Masonite case spoke ap- 
provingly of the use of del credere agents to distribute patented goods 
where they are part of the patentee’s own business, it will be noticed 


113 United States v. General Electric Co., 272 U. S. 476, 47 Sup. Ct. 191, 71 
L. ed. 362 (1926). 


114 Jbid., at 490. 
115 Supra note 113 at 485. 
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that this sanction was further qualified by the requirement that their 
use “operate only to secure to him the reward for his invention which 
Congress has provided.” Under the present strict interpretation of 
the “reasonable reward” which Congress is assumed to have intended, 
it is very likely that any system so extensive as that used by the Gen- 
eral Electric Company would today be declared a violation of the 
Sherman Act. 

In conclusion, the present study seems to justify the statement 
that the underlying rationale of the Umivis and Masonite cases is 
that the patent monopoly will be limited most strictly to the terms 
of the statutory grant and wherever the patent monopoly so inter- 
preted conflicts with the public policy declared in the anti-trust laws, 
the immediate interest of the general public must necessarily pre- 
dominate over the individual rights of the patentee.'?* 

116 The Court may not be giving sufficient consideration to the long range 
effect on our national industrial development of continually reducing the eco- 
nomic value of patents. A sounder economy might result if the Court were 


to diligently enjoin all violators of the antitrust laws without deliberately 
going out of its way to curtail the value of the patent right. 
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War Propuction Boarp CONCENTRATION OF INDUSTRY PROGRAM 


“The success of a modern fighting force is dependent upon the na- 
tion’s readiness to satisfy promptly its requirements in munitions.” * 
This in turn requires the effective coordination of the country’s entire 
industrial effort, especially during the early stages of the war. It is 
a mistake to assume that this can be done without considerable disrup- 
tion of peacetime economy. There are two general policies either 
of which can be followed in an effort to achieve the desired industrial 
output. One is the imposition of a straight percentage limitation of 
output on all firms in civilian industries. The second is to follow 
a program of selective limitation with essential civilian production 
concentrated in certain plants and areas. 

Having decided that imposition of straight percentage limitation 
of output on all firms in civilian industries does not provide for the 
most effective use of the nation’s resources in the war effort,” the 
officials of the War Production Board have determined whenever 
possible to apply a policy of selective limitation, with essential civilian 
production concentrated in nucleus plants located in selected areas. 
The first American experimental application of that policy was in the 
stove industry.® 

Concentration involves certain basic consideration. First, an in- 
dustry producing civilian goods is named for concentration. In select- 
ing such an industry, the WPB has pointed out that there is a “strong 
prima facie case” for concentration if one or more of the following 
conditions are found to exist: (1) Some or all of the firms in the 
industry are needed for war production and can be converted to such 
production; (2) permitted civilian production is so restricted that 
economic operation of all firms is not possible; or (3) a significant 
part of the production is continuing in regions where there is a short- 
age in labor, transportation, power or warehouse facilities.* Having 
selected an industry to concentrate, an allowable civilian production 


1 Army Industrial Mobilization Plan, revised 1939, CCH War Law Service 
(1941) $10,401. 

2WPB Announcement, July 23, 1942, 11 L. W. 2075 (1942). 

3 Hearincs, Part 9, Special Senate Committee to Study and Survey Problems 
of Small Business Enterprises, pursuant to S. Res. 298, 76th Cong. 2d Sess. 
(1942), pp. 836-37. “The Chairman: . . . among other things, I understand that 
you have issued orders requiring the manufacture of stoves to be concentrated 
in a few big manufacturing concerns, utilizing the remaining establishments for 
war production. é 

“Mr. Nelson: That was our first experiment in concentration.” 

*WPB Announcement, supra note 2. 
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figure is set for the industry, taking into consideration, of course, the 
amount of necessary raw materials which can be spared for such pro- 
duction. If it is then determined that it would be uneconomical for 
all firms to continue producing their usual goods, such as stoves or 
bicycles, on a curtailed basis, it is necessary to evolve a plan whereby 
the allowable production can be transferred to certain nucleus plants. 
This means the other plants must go out of business or convert to 
essential war production. 

It must be admitted at the outset that it is probably impossible to 
adopt an effective program that works a hardship on no one. Certain 
hardships are inevitable. Production necessary to win the war must 
come first. Incidental business failures are simply home-front casual- 
ties which must be endured to reduce more serious casualties at the 
front. However, it is desirable that the potential productive capacity 
of all possible plants be utilized in the war effort. During the de- 
pression we saw the paradox of widespread poverty amid an era of 
overproduction. We are now operating in an economy of scarcity and 
we must not permit the paradox of idle factories while our country’s 
survival depends upon increased production. Most factories can be 
converted to some form of production which will aid the war effort. 


British Experience with Concentration 


The policy of selective limitation and complementary concentration 
was first given serious consideration by the British when it was pre- 
sented to the English House of Commons on March 6, 1941, by 
Captain Oliver Lyttleton, President of the Board of Trade.® The 
proposal was that various industries be requested to submit plans to 
provide for curtailment of production of non-essential civilian goods, 
the transfer of all permitted production to certain selected nucleus 
plants and the conversion of the other plants to war production. 

The program was accepted by the British authorities. It was in- 
itiated on a voluntary basis* with the government merely offering 
suggestions and approving or disapproving plans submitted by repre- 
sentatives of industry. However, the government has found it more 
and more necessary to take an active hand in shaping the program in 
individual industries and now offers such decided advantages to firms 
participating in the concentration programs that it can hardly be said 
today that the British program is a purely voluntary scheme. These 


5 Preliminary discussions may be found in Parliamentary Debates, House of 
Commons, Vol. 370, Mar. 27, 1941, Cols. 5729-86; House of Lords, Official Re- 
port, Vol. 119, No. 36, Apr. 23, 1941, pp. 37-55. 


6 See CONCENTRATION OF Propuction, Comd. 6258, Explanatory Memorandum 


Presented by the President of the Board of Trade to Parliament by Command 
of His Majesty, March, 1941. 
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advantages are usually in the form of one or more of the following: 
(1) Tax preferences shown to concentrated firms; (2) labor prefer- 
ences, with the employees of the nucleus firm frozen in their jobs or a 
guarantee from the government that they will not move them to other 
industries or draft for military service those who cannot be replaced ; 
and (3) a guarantee that their property will not be taken for military 
or other essential war use. 

The British program was begun shortly after Dunkerque’ when 
the manpower shortage in England was acute. Likewise, the British 
lacked factory space. These two factors caused those in charge of the 
program to place great emphasis upon the location and relative 
efficiency of the plants chosen to continue civilian production. Ob- 
viously, those plants with the best efficiency record and which were 
not in a labor shortage area were chosen as the nucleus plants. This 
helped relieve the labor shortage in other areas and insured the most 
efficient use of all factory space. 

The hosiery industry was the first to be concentrated in England.® 
The results achieved indicate vividly the emphasis placed upon the 
two paramount factors, namely, the necessity of relieving the man- 
power shortage and of acquiring more floor space for factories. Re- 
ports received in this country indicate that 37,000 of 90,000 workers 
were released for war work and manufacturing units were reduced 
from 1,500 to 416.?° 

Since inauguration of the program in the hosiery industry, various 
plans have been tried in many industries. In the main, these plans 
have taken the form of one of the following five schemes," all approved 
by the government: Agency plan. This is the plan used in the 
hosiery industry. The nucleus firms act as agents, maintain customer 
lists and brands of the closed firms.’? Transfer of quotas plan. This 
type plan was used in the concentration of the cutlery industry. Under 
the scheme used in that industry, the Board of Trade nominated 50 
firms as nucleus producers licensed for three months, with a renewal 
of their license conditional upon securing the transfer of production 
quotas from unnominated firms. In connection with this plan, author- 
ities found it necessary to offer certain advantages before any degree 


7 The Battle of Dunkerque was fought May 28-June 4, 1940. 

8 For a fuller discussion see Murphy, Wartime Concentration of British In- 
dustry (1942) 57 Quart. J. Econ. 129 at 132. 

® Worsick, Concentration in the Leicester Hosiery Industry, OxForp INsTI- 
TUTE OF Statistics Butu., April 26, 1941, pp. 118-123. 

10 Business WEEK, Nov. 14, 1942, at 58. 

11 [bid. 

12 The author was unable to determine what distribution is made of new 


customers. It would appear that the operating firm under such a plan is in a 
position to do much “nest feathering” if so mind 
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of codperation could be achieved. Compensation by levy plan. This 
scheme calls for government allocation of short supplies to highly 
efficient nucleus plants. It was first tried in the cotton industry. 
The government found it necessary to compensate idle plants and to 
provide for more effective utilization of labor in the nucleus plants.” 
Pooling plan. This plan worked successfully in the British soft drink 
industry where output was drastically cut and partially compensated 
by an increase in the production of concentrated syrups. Under the 
approved plan, the government stipulated quality standards and 
prices, banning all labels. Production of 1,500 plants was taken over 
by 200 nucleus plants and all producers share in the profits. Here 
we have an example not only of a concentration of the industry but 
also concentration of the product. Merger plan. Two or more plants 
merge and proceed under common ownership. This scheme has certain 
undesirable potentialities in that it tends to create a monopoly and, 
in so doing, gives tremendous advantages to the large producers. In 
an effort to offset these advantages, the government has adopted the 
practice of selecting a supervisory committee to protect small com- 
petitors.™* 

While the British program has aided that country’s war effort in 
many ways, indications now are that the country will face three tre- 
mendous post-war problems growing out of the program, at least one 
of which might have been avoided.** The program is resulting in a 
trend toward cartels and monopolies by large companies absorbing 
smaller ones. An attempt will be made later to show how the 
American program avoids this pitfall..°° The disappearance of com- 
petition and the necessity of later reopening and reéstablishing closed 
firms are post-war problems which could hardly be avoided except 
that the first would be partially solved by avoiding a trend toward 
monopolies. 

Concentration: American Style 


With the British experience as a guide, the possibility of reducing 
civilian production in the United States by selective limitation was 
studied by experts of the WPB.*7 Immediately it became apparent 


13 See England’s Essential Work (General Provisions) Order, S. R. & O. 
1941, No. 302, dated March 5, 1941, as amended. 

14 For a more complete discussion of the plans and a list of industries in 
which they have been tried, see Business WEEK, Nov. 14, 1942, at 58. Also, 
supra note 8 at 130. 

15 Supra note 8 at 139. 

16 Infra pp. 333-334. 

17 Dr. Arthur A. Burns and Dr. Henry A. Dinegar, officials of the Office of 
Civilian Supply, WPB, journeyed to England to study British plans and ex- 
perience. Their report formed the basis of further study by the WPB. It 
has not been made public. But see Bustness WEEK, Sept. 12, 1942, at 20. 
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that different conditions existing in the two countries made it neces- 
sary and desirable that the program be changed to suit the needs here 
and that a different set of factors be used in determining which com- 
panies to name as nucleus firms. 

To begin with, officials here were not enthused over English expe- 
rience with voluntary plans. Consequently, they decided that the 
“plans” should originate with the government and be made com- 
pulsory. Next, as already shown, the two predominant factors in 
England which were used as a basis for selecting nucleus firms were 
the need for factory space and the need to relieve a critical labor 
shortage in certain areas. America, too, has her labor shortage 
regions.'* However, there is not, in this country, such a critical 
need for factory space. In the American version of the “Aladdin 
lamp” effort to transform factories from civilian to wartime produc- 
tion, the bottlenecks were found to be (1) labor shortage areas, 
(2) transportation shortage, because of the necessity of much longer 
hauls, (3) fuel shortage in certain important areas and a threatened 
power shortage in other areas. Finally, because the large firms are 
usually better equipped to handle large war contracts, because they 
can better stand the cost of conversion and because officials in this 
country did not like the resultant trend in England toward monopolies, 
severely condemned here by major legislation,?° it was decided to 
follow a program of using the smaller firms as nucleus plants to con- 
tinue civilian production and to force larger firms to convert to war 
production.** Also, it was decided whenever possible to use as nucleus 
plants those located in areas where there is still a surplus of labor. 
Other factors, in order of their importance, to be considered in the 
selection of nucleus firms are the elimination of long crosshauls, 
proximity to needed power and availability of necessary warehouse 
space.?? 

It would be wrong to leave the impression that plans used in this 
country in different industries are uniform, although there are certain 


18 WPB Order L-23-c, May 14, 1942, 7 Fep. Rec. 3570 (1942). 

19WPB Announcement, supra note 2. No effort is made at this time to list 
shortages of certain critical materials since that has more bearing upon deciding 
what industries to concentrate than it has in deciding which to use as nucleus 
firms once an industry to concentrate is selected. However, it is noted that the 
proximity of the raw material to the factory can have a great bearing upon the 
transportation problem. 

20 Sherman Antitrust Act, 26 Stat. 209 (1890), 15 U. S. C. § 1 (1940); 
Clayton Act, 38 Stat. 730 (1914), 15 U. S. C. § 12'(1940). 

21WPB Announcement, supra note 2. “Concentration plans should not 
foster post-war domination of an industry by one or a few companies. In other 
words, a plan which will make possible the reéntry of the largest number of 
firms into the industry after the war should be given preference, so long as it 


is consistent with efficient prosecution of the war.” 
22 Ibid 
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basic, uniform requirements. Likewise, it should not be supposed 
that there has yet been a drastic program of limitation in many in- 
dustries. Thus far concentration orders have been issued affecting 
the production of stoves, bicycles, typewriters and farm machinery. 
Of these industries, it can safely be said that the stove industry is the 
only one which has been subjected to a complete program of concen- 
tration. 

On December 13, 1941 the WPB ** issued Limitation Order No. 
L-23.%* This order divided all producers of domestic cooking appli- 
ances into three classes. Class A manufacturers included those with 
a 1940-41 sales volume of $3,000,000 or more. Class B included 
those with a sales volume of over $1,000,000 but under $3,000,000. 
The rest were placed in Class C. The order merely restricted the use 
of iron and steel by such companies based upon a percentage formula 
based in turn upon their 1940-41 use. The restriction applied during 
the first four months of 1942. Supplementary Order L-23-a** re- 
stricted the use of iron and steel by all stove companies during the 
first half of May to one-eighth of that used the preceding four months. 
Order L-23-b** was issued May 2, 1942 and set a new formula for 
fixing the amount of steel which could be used. That order also 
restricted the sale of stoves and by amendment of July 16, 1942,?" 
restricted the sale or transfer of raw iron or steel held by the 
companies. 

The above orders were all preliminary steps to the issuance on May 
14, 1942, of Supplementary General Limitation Order L-23-c.* 
This order brought into existence an effective program of concentra- 
tion. To begin with, the order applied to domestic heating stoves 
as well as domestic cooking appliances. Also, the definition of firms 
was completely changed. Under Order L-23-c, Class A manufacturers 
were all those with a 1940-41 sales volume of $2,000,000 or more; 
Class B firms those with a corresponding sales volume of less than 
$2,000,000 but who are located in a labor shortage area; and Class C 
firms, those with a sales volume of less than $2,000,000 and who are 
not in a labor shortage area. At this point, the WPB apparently 
decided that civilian output was so limited that ecomonical operation 


a Ge the Office of Production Management. The WPB has superseded 
the 5 

24OPM Release No. PM 1801, Dec. 13, 1941, 6 Fep. Rec. 6425 (1941). 

25 Issued Apr. 25, 1942, 7 Fep. Rec. 3081 (1942). 

267 Fep. Rec. 2323 (1942). 

27 Amend. No. 1, 7 Fep. Rec. 5478 (1942). 

28 Supra note 18; Amend. No. 1 issued July 4, 1942, 7 Fep. Rec. 5119 (1942) ; 
Amend. No. 2 issued July 20, 1942, 7 Fen. Rec. 5556 (1942); Amend. No. 3 
issued Oct. 26, 1942, 7 Fep. Rec. 8647 (1942); Amend. No. 4 issued Nov. 19, 
1942, 7 Fep. Rec. 9129 (1942). 
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of all firms was no longer possible. Therefore, all Class A and 
Class B manufacturers were ordered to cease the manufacture of 
domestic cooking appliances and domestic heating stoves after July 31, 
1942. The order also described in detail approved type stoves which 
can be manufactured by Class C firms and required all producers to 
conform to such specifications. 

The effect of the order was to force 92 firms out of the stove in- 
dustry. Of these, 30 were Class A firms who can doubtless afford to 
convert to other production and also can manage to return to the stove 
business after the war. The other 62 were Class B firms, located in 39 
towns of 15 states. They were undoubtedly the hardest hit. Many 
of them face the problem of securing government aid to assist them 
in converting to war production. Lacking this, they will go bankrupt. 
The small Class C firms, numbering 153 in all, were left to produce 
2,000,000 units as compared with a normal production for the entire 
industry of 7,500,000 units.” The order was issued only after a 
determination that there was a critical shortage of iron and steel for 
essential use and that there were and are certain areas in which there 
is an acute labor shortage. The order was designed to save 350,000 
tons of iron and steel and to release 25,000 workers for essential war 
work. 

Unlike the program outlined for the stove industry, concentration 
in the typewriter industry was short and sudden.*° All companies 
were allowed to produce at 40 per cent of their 1941 rate until Oc- 
tober 31, 1942.** Now, the Woodstock Company alone is permitted 
to produce 22,071 machines in a two-year period ending June 30, 
1944.%? These are all produced for the government.** Only two com- 
panies were allowed to continue making bicycles under the order 
affecting that industry** and those at the rate of 10,000 per month. 
The production of farm machinery has been semi-concentrated.** 
All 1,600 firms are allowed to continue production of new machinery. 

29 Business WEEK, May 23, 1942, at 16. 

30 Business WEEK, Aug. 8, 1942, at 5. 

31 WPB Order L-54, L-54-a, 7 Fep. Rec. 1755 (1942) ; WPB Order L-54-a-1, 
7 Fev. Rec. 4171 (1942); WPB Order L-54-b, 7 Fep. Rec. 2102 (1942), re- 
voked by Order 1258, 7 Fep. Rec. 4202 (1942). 

32 WPB Order L-54-c, 7 Fep. Rec. 4202 (1942); Amend. No. 1 issued 
July 16, 1942, 7 Fep. Rec. 5479 (1942); revised Nov. 11, 1942, Order T-1188, 
7 Fep. Rec. 9302 (1942); Amend. Jan. 15, 1943, 8 Fen. Rec. 596 (1943). 

33 BusINESS WEEK, supra note 30. 

34 WPB Order L-52, 7 Fep. Rec. 1980 (1942); Amend. No. 1 issued July 
17, 1942, 7 Fev. Rec. 5509 (1942); Amend. No. 2 issued Sept. 2, 1942, 7 Fen. 
Rec. 6934 (1942); WPB Order L-52-a, 7 Fen. Rec. 2596 (1942); Amend. 
No. 1 issued Apr. 7, 1942, 7 Fep. Rec. 2679 (1942); Amend. No. 2 issued May 
14, 1942, 7 Fen. Rec. 3547 (1942). 

35 WPB Order L-170, 7 Fev. Rec. 8460 (1942); as amended Nov. 25, 1942, 


7 Fep. Rec. 9863; - amended Jan. 19, 1943, 8 Fep. Rec. 912 (1943) ; Amend. 
No. 1 issued Jan. 27, 1943, 8 Fen. REs. 1222 (1943). 
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Such production has been cut to 20 per cent of 1940 volume (in terms 
of weight). Production of repair parts is upped to 130 per cent on 
a dollar basis. Manufacturers are divided into three classes similar 
to the original division in the stove industry. 


Constitutional Validity of L-Orders 


Subject to certain rather clearly defined limitations, there is little 
question as to the inherent power in the Federal Government to take 
both real and personal property for public use without the owner’s 
consent.*® However, most wartime invasions of property rights are 
not “takings” in a proper legal sense. Priorities—including limitation 
orders—allocations, price controls, export controls and warrants used 
to control shipping priorities are now familiar examples of such in- 
vasions. Consequently, it becomes necessary to consider the constitu- 
tional validity of orders both limiting the use of certain essential ma- 
terials and orders requiring a plant to continue the production of a 
specific civilian article or to commence production of a specific article 
for use in prosecuting the war. 

The first consideration must necessarily be whether or not power 
rests in the Federal Congress to authorize such orders. The second 
consideration is whether Congress has authorized orders going to the 
extent previously mentioned. 

The Federal Constitution provides, Article I, Section 8, “The Con- 
gress shall have power . . .(11) Todeclare War . . . (12) To raise 
and support Armies . . . (13) To provide and maintain a Navy... 
(18) To make all Laws which shall be necessary and proper for carry- 
ing into Execution the foregoing Powers . . .” These war powers 
of Congress have always been construed broadly,*’ thus supporting 
the theory that our Federal Constitution was intended for use in 
emergencies as well as normal times.** But we need not rely entirely 
for support upon such a broad, general construction of the war 
powers of the Congress. Specifically, and without serious question, 
priority orders have been held constitutional.** In the main, limitation 
orders serve to reinforce the system of priorities and are thus issued 
for the purpose of assuring the effectiveness of the priority system.*° 


36 See Note (1942)' 55 Harv. L. Rev. 427; Recent Cases infra pp. 385-388. 
( asa States v. Macintosh, 283 U. S. 605, 51 Sup. Ct. 570, 75 L. ed. 1302 
1932). 


38 Home Bldg. & Loan Assoc. v. Blaisdell, 290 U. S. 398, 54 Sup. Ct. 80, 78 
L. ed. 413 (1934). 

88 Ashwander v. T. V. A., 297 U. S. 288, 56 Sup. Ct. 466, 80 L. ed. 688 
(193%); Hamilton v. Kentucky Distilleries & Warehouse Co., 251 U. S. 146, 
40 Sup. Ct. 106, 64 L. ed. 194 (1919); United States v. Lambert, 123 F. (2d) 
395 (C. C. A. 3d, 1941). 


40 Note (1942) 55 Harv. L. Rev. 427 at 463. 
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Inherent in the power to say that all available iron and steel is needed 
for essential war materials, is the power to say that Firm A, which 
can convert to war production, and Firm B, located in a labor shortage 
area, can have no iron or steel with which to make stoves. 

Add to this the attitude of courts in recent decisions, and the 
power resting in Congress is given further support. This attitude is 
shown by the following language from a late opinion*’ upholding the 
validity of an order by the Price Administrator, freezing the sale of 
tires: 

Undoubtedly, it is the duty of the court to protect the rights of 
citizens under the Constitution where such jurisdiction is con- 
ferred upon it under the Constitution, and to see that citizens are 
not deprived of their property without due process of law, even 
for public use; but, at the same time, I do not think the Court 
should be too zealous in reaching out to find grounds upon which 
to invalidate regulations of the type involved here, in the face of 


a pressing national emergency such as every sane person in this 
country knows exists. 


Perhaps it was unnecessary for the court to rest its decision upon 
the ground of an emergency situation other than to point out that the 
emergency rejuvenated and gave new birth to the dormant war 
powers of Congress.*? Nevertheless, the important and significant 
thing is the attitude adopted of requiring a strong case of uncon- 


stitutionality before invalidating an Executive Order issued for the 
purpose of prosecuting the war. 

Perhaps the best and the most that has been said upon the power 
of Congress to draft industry, which can reasonably be said to include 
limitation orders, is contained in the following excerpt from the 
opinion of Mr. Justice Black in United States v. Bethlehem Steel 
Corporation :* 


The Constitution grants the Congress power to “raise and 
support Armies,” “to provide and maintain a Navy,” and to make 
all laws necessary and proper to carry these powers into execu- 
tion. Under this authority Congress can draft men for battle 
service. Selective Draft Law Cases (Arver v. United States), 
245 U. S. 366, 38 S. Ct. 159, 62 L. Ed. 349, L. R. A. 1918C, 361, 
Ann. Cas. 1918B, 856. Its power to draft business organizations 
to support the fighting men who risk their lives can be no less. 


41 Henderson v. Smith-Douglas Company, 44 F. Supp. 681, 682 (E. D. Va. 
1942), opinion by Way, Justice. The order was issued before the Emergency 
Price Control Act of 1942 was passed and was upheld under Section 2 of the 
Priorities Act of 1940, as amended. 

42 Supra note 38. 

43 315 U. S. 289, 305, 62 Sup. Ct. 581, 590, 86 L. at 855 (1942). For opinion 

in lower court see 113 F. (2d) 301 (C. C. A. 3d, 1940). 
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We now proceed to the question of existing statutory authority. 
WPB Order L-23-c, as amended, provides that after July 31, 1942, 
no Class A and no Class B manufacturer shall manufacture any 
domestic cooking appliances or any domestic heating stoves. This 
affected 60 per cent of the companies previously manufacturing such 
articles. Class C manufacturers, comprising the other 40 per cent, 
were left with instructions to manufacture not more than 50 per cent 
of the units normally produced. 

L-23-c is the most inclusive and, without question, the most far- 
reaching of the limitation orders issued. Statutory authority for such 
an order is included in the Second War Powers Act.** Section 301 
of Title III of that Act replaces Section 2(a) of the Priorities Act 
of 1940 ** as previously amended by the Vinson Act of 1941.** It is 
interesting to note that even under the Vinson amendment of 1941, 
certain writers were convinced that limitation orders were warranted 
as a necessary adjunct to the allocation and priorities system.” Under 
the Vinson amendment, if the President was satisfied that the fulfill- 
ment of requirements for the defense of the United States would re- 
sult in a shortage in the supply of any material “for defense or for 
private account,” he was authorized to “allocate such material in such 
manner and to such extent as he” deemed “necessary and appropriate 
in the public interest and to promote the national defense.” ** 

The language of the Second War Powers Act leaves little room to 
question the proposition that Congress intended to and did confer 
upon the President delegable powers to issue limitation orders. The 
pertinent language follows: 


Whenever the President is satisfied that the fulfillment of re- 
quirements for the defense of the United States will result in a 
shortage in the supply of any material or of any facilities for 
defense or for private account or for export, the President may 
allocate such material or facilities in such manner, upon such con- 
ditions and to such extent as he shall deem necessary or appropri- 
ate in the public interest and to promote the national defense. 
(Emphasis supplied.) ** 


44 Pus. No. 507, 77th Cong., Act of Mar. 27, 1942. 

45 54 Stat. 676 (1940). 

4655 Stat. 236 (1941). 

47 Supra note 40. 

48 Supra note 46. “(2) (C) . . . Whenever the President is satisfied that the 
fulfillment of requirements for the defense of the United States will result in a 
shortage in the supply of any material for defense or for private account or for 
export, the President may allocate such material in such manner and to such 
extent as he shall deem necessary or appropriate in the public interest and to 
promote the national defense.” 


49 Supra note 44, Tit. 3, § 301 (a) amending § 2 (a) (2); 54 Stat. 676 (1940). 
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It is of further significance that the legislators labeled this whole 
section “Priorities Powers.” By later legislation Congress indicated 
that it had anticipated the use of limitation orders as an adjunct to 
the priority powers.°° The Smaller War Plants Corporation Act 
specifically directs and empowers the Chairman of the War Produc- 
tion Board “to cooperate to the fullest practicable extent with the 
Director of Civilian Supply and other appropriate governmental 
agencies in the issuance of all orders limiting production by business 
enterprises” (emphasis supplied) with a view to insuring that small 
business concerns will be effectively utilized in the war effort.” 
Under the latter authority, it is apparently necessary that the orders 
be for the purpose of enabling small firms to effectively participate in 
the war effort. Under the provisions of the Second War Powers Act, 
however, it would appear that it must be shown only that the order 
s “in the public interest and to promote the national defense.” 

The preamble to Order L-23 states that “the demands of national 
defense have created a shortage of iron and steel used in the manu- 
facture of domestic cooking appliances . . . and the present supply of 
these materials will be insufficient for defense and essential civilian 
requirements unless the manufacture of domestic cooking appliances 
is curtailed and the use of critical materials for such manufacture 
thereby reduced.” ** L-23-c further states the purpose of this series 
of orders as follows: “The fulfillment of requirements for the defense 
of the United States has created a shortage in the supply of critical 
materials for defense, for private account and for export, which are 
used in the production of domestic cooking appliances and domestic 
heating stoves; and the following order is deemed necessary and 
appropriate in the public interest and to promote the national de- 
fense.” °° Without question, the administrators who framed Order 
L-23-c intended to act under and within the scope of the Second War 
Powers Act.** 

A similar analysis and conclusion applies with equal force to regula- 


50 Pus. No. 603, 77th Cong., Act of June 11, 1942. 


51 Jbid. “It shall also be the duty of the Chairman of the War Production 
Board, and he is hereby empowered . . . to cooperate to the fullest practicable 
extent with the Director of Civilian Supply and other appropriate governmental 
agencies in the issuance of all orders limiting production by business enterprises, 
with a view to insuring that small business concerns will be most efficientl 
utilized . . . for both war and essential civilian purposes.” (Emphasis panne 5 | 

52 pm note 24. 

53 Supra note 28. 


54 Statutory and administrative provisions supporting the order were cited Y 
the Board as follows: P. D. Reg. 1, as amended, 6 Fep. Rec. 6680; WPB Reg. 
7 Fep. Rec. 561; E. O. 9024, 7 Feo. REC. 329; E. O. 9040, 7 Feo. Res. ae 
sec 2 (a) Pus. No. 671, 76th Cong., Act of "June 28, 1940, as amended by 
Pus. No. 89, 77th Cong., "Act of May 31, 1941. 
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tion of methods of production and inventory controls.°* The power 
to allocate any scarce materials likewise includes rationing by means 
of sales quotas for each producer.** Ample case history makes it plain 
that unequal and discriminatory quotas constitute no ground for con- 
stitutional attack if expert administrators have decided such a result 
is desirable.** Having been given authority to allocate scarce material 
or facilities “in such manner, upon such conditions and to such extent 
as he shall deem necessary or appropriate in the public interest and to 
promote the national defense,” the Chief Executive may go further 
and order any plant to continue producing a given commodity or to 
commence production of another commodity. On familiar principles 
of law, this authority may be delegated to the Chairman of the WPB.* 

Even granting for the moment that the latter are not warranted 
under statutory authority discussed or that the President cannot 
delegate the necessary authority to the Chairman of the WPB, it is 
interesting to observe that Section 9 of the Selective Service and 
Training Act®® makes it possible to clothe with validity any doubtful 
order for war materials after a determination by the Secretary of 
War or Navy that the plant is “capable of being readily transformed 
into a plant for the manufacture of arms or ammunition, or parts 
thereof, or other necessary supplies or equipment.” © No producer 
or manufacturer seriously questions that such a course will be fol- 
lowed if necessary. 

Because of the clear legislative intent shown by the statutes discussed 
and because of other well-understood practical considerations, it is 
doubtful that the constitutional validity of the limitation orders will 
ever be successfully contested unless it can be shown that the orders 
in question are not “in the public interest and to promote the national 
defense.” 

Inadequacy of Bankruptcy Laws 


In concentrating the stove industry, the WPB reached a point 
where production had been curtailed to such an extent that it was 


55 FE. g., under a broad construction of the war powers, they would be con- 
ong | a necessary adjunct to priority powers. Supra note 40, at 460; supra 
note 37. 

56 bid, 

57 Railroad Comm, of Texas v. Rowan & Nichols Oil Co., 10 U. S. 573, 60 
Sup. Ct. 1021, 84 L. ed. 1368 (1940) ; Terminal Taxicab Co. v. Kutz, 241 U. S. 
252, 36 Sup. Ct. 583, 60 L. ed. 984, Ann. Cas. 1916D, 765 (1916). 

58.GELLHORN, ADMINISTRATIVE Law (Cases and Comments), pp. 315-23, and 
cases cited. 

59 54 Stat. 892 (1940), 50 U. S. C. § 309 (Supp. 1940). 

*° The Act gives power to enforce Army and Navy contracts. If the govern- 
ment wanted to enforce a contract for private account, after delivery had been 
refused, it would be a simple matter to make the order official. See Priorities 
Reg. No. 1, OPM Release No. PM 1022, Aug. 28, 1941, 6 Fep. Rec. 4489 (1941). 
See also supra notes 45, 46 and 44. 
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no longer profitable for all companies to stay in business. It is logical 
to assume that this point will be reached in other industries. In the 
stove program, when it was found that all companies could not operate 
on a break-even basis, Order L-23-c was issued forcing those small 
companies in labor shortage areas and all large companies out of the 
stove industry. Other companies were maintained as nucleus firms. 
The firms which can no longer produce stoves appear to have three 
alternatives: (1) Place their plant in grease for the duration, with 
or without government assistance; (2) convert to war production ; 
or (3) go into bankruptcy. 

It is not sound economy merely to place the plants in grease.** To 
begin with, some means of meeting commitments and obligations 
would have to be provided. 

Even assuming that this problem could be solved by debt mora- 
torium, for which there is precedent,®* or by government assistance, 
it is far more desirable to keep the plants in production because (1) 
their productive capacity is important to the war effort, (2) skills in 
labor and management disappear with lack of use, (3) there is con- 
tinuous obsolescence of machines, and (4) it is impossible to antici- 
pate now what changes in demand will take place during the war to 
prevent particular companies from returning to their pre-war activity. 

From the standpoint of the nation’s welfare, it is far more desirable 
that firms forced out of a civilian industry be converted to war pro- 
duction. Along this line, the Chairman of the War Production Board 
has stated: “No action should be taken by administrative agencies or 
the Congress which will immobilize or freeze into a non-productive 
state for the duration of the war any of these elements of productive 
capacities—management, labor, materials, machinery, buildings or 
land.” ** Consequently, paralleling the whole problem of concentra- 
tion of industry is the job of getting small business firms into actual 
war production. It has been estimated that small firms constitute over 
92 per cent of all the country’s business establishments.®* Many of 
these firms will be forced to abandon their usual business,® and it is 
better to prevent them from going into bankruptcy. 


61 Supra note 3, at 822. 

82 Supra note 38. 

63 This has been resorted to under certain British schemes. See supra p. 331. 
But, see infra p. 347, as to possibility of direct government compensation in 
America. 

6 Supra note 3, at 839. 

6 George J., President, AMERICAN Business Conaress, testifying 
before the Special Senate Committee to Study and Survey Problems of Small 
Business Enterprises, pursuant to S. Res. 298, 76th Cong., 2d Sess. (1942), 
Hearincs, Part 9, at 845. . 

66 See reported testimony of Donald Nelson before Senate Military Affairs 
Committee, Washington Evening Star, Feb. 12, 1943, at 1. 
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There are many ways open for government assistance to plants 
wishing to convert to war production, * but by far the most important 
legislation passed by Congress in this connection is Public Law 603 
(77th Congress), an act providing for the mobilization of “productive 
facilities of small business in the interests of successful prosecution of 
the war, and for other purposes.” ** This Act gives the Chairman of 
the War Production Board broad, expansive powers to determine 
productive capacity, competency and credit of all plants and to report 
such determination to appropriate government procurement officers 
and agencies empowered to make loans for the purpose of converting 
to war production.“ The WPP’s certification as to capacity and 
credit is to be accepted as conclusive by all government officers having 
procurement powers. The Act also provides for the creation of a 
Smaller War Plants Corporation to assist companies in converting to 
war production. The War and Navy Departments, the Maritime 
Commission and the RFC are authorized to participate in or guarantee 
any loans made by the Smaller War Plants Corporation. 

These efforts on the part of the Federal Government have con- 
siderably reduced war casualties among business firms. However, 
limitation orders issued to date have been in metal-working industries, 
most of whose plants are readily convertible and have a good chance 
to shift to war work. Nevertheless, there has been a sufficient num- 
ber of industrial war casualties to indicate the need of special legisla- 
tion providing for orderly termination of such businesses. Also, it is to 
be expected that the number of bankruptcies will increase when the 
concentration program is launched in non-convertible or semi-con- 
vertible industries.”° 

There is no provision in the Bankruptcy Act or in the Chandler 
Amendments which provides a speedy means of closing out a small 
company under such emergency conditions as exist. The British 
officials found this to be true of their pre-war bankruptcy laws and 
included remedial provisions in the Wartime Adjustment and Liabili- 
ties Act of 1941.7 The provisions of that legislation are broad in 
scope, purporting to provide for the adjustment of affairs of all per- 
sons, partnerships, companies, corporations and estates financially dis- 
affected by war circumstances. Provision is made for a Liabilities 
Adjustment Officer who is given authority to formulate and approve 
plans for the composition of debts, the postponement of their payment, 


€7 See CCH War Law Szrvice (1942) 9 25,012-25,903. 
68 Supra note 50. 

69 Supra note 67. 

70 Business WEEK, Sept. 12, 1942, at 17. 

714 & 5 Geo. 6, c. 24 (1941). 
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their assignment, and for a general moratorium of all obligations re- 
sulting from the war. The approved scheme is made binding upon all 
creditors. The plan so approved is enforceable in the courts at the 
instance of a creditor or the Liabilities Adjustment Officer. Further, 
the Act makes detailed provision for a complete and elaborate review 
by the court of the plans, findings and proceedings submitted by the 
administrative officers. The court is given broad power to amend, 
alter, add to or change any plan before it. 

No comparable legislation has been enacted in this country. At 
the present time there is before the Senate Committee on Banking 
and Currency a bill to create a War Distress Finance Corporation,” 
under the direction of the RFC, whose purpose it will be to give gov- 
ernment assistance to persons, firms or corporations adversely affected 
by the war, who will be unable to meet obligations and who will other- 
wise suffer severe financial distress on account of the war and war 
conditions. The proposed bill would give the new Corporation “full 
and complete authority” to consider all cases of financial distress 
caused by the war or resulting from conditions “fairly attributable to 
the war.” Authority granted also includes power to make loans for 
conversion, alteration, acquisition of new property or equipment, 
training of new personnel or steps necessary to develop a new or 
different business enterprise. The only requirement is that the con- 
ditions alleviated be attributable directly or indirectly to the war and 
that steps taken by the Corporation be “in the national interest, and 
[to] enable such persons, firms, or corporations to continue to con- 
duct such business or to render such service as is in the national 
interest during or after the war.” (Emphasis supplied.) 

If made law, the new bill would be another safeguard against war 
bankruptcies, which is well and good. However, it is believed that 
war casualties among business firms are bound to occur, especially 
when concentration is extended to industries which do not readily 
lend themselves to conversion, and that some method should be pro- 
vided for the orderly closing out of those firms.** Mr. Donald Nelson, 
Chairman of the War Production Board, has said: “I cannot over- 
emphasize the necessity for quickly removing whatever obstacles to 
freedom of action by the War Production Board may be presented by 


72S. 447, 78th Cong., Jan. 18, 1943. 


73 Supra note 3, at 819, 821. Mr. Nelson testified: “. . . war results in 
fatalities to the men at home, I am sorry to say, just as it does to the men at 
the front—at home, in a financial way; at the front in a very severe way.” And 
again, “There is a tremendous number of small concerns, particularly in the 
distributive trades, that are going to be hit harder and harder as this program 
goes on further and further, because we are working today pretty much out of 
inventories.” 
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the accumulated debtor-owner claims which come about when a 
business is liquidated due to no fault of its own.”"* The present bank- 
ruptcy laws do not provide an adequate, orderly means of liquidation 
under emergency conditions. As is too often the case, when a firm 
gets through with the Bankruptcy Court, it has nothing left but a 
“blasted reputation.” 


Other Legal Problems 


In an attempt to cover the ramifications of the concentration of 
industry program it is impossible even to touch upon all the legal 
problems which have arisen or might arise. The questions which 
can arise in connection with amortization of debts, breach of con- 
tracts as the result of the sudden closing of firms and abandonment 
or nonperformance of lease covenants are multitudinous.”* The writer 
has tried to point the way to the solution of a large number of these 
in suggesting that additional legislation be passed which will make 
possible the orderly and speedy dissolution of companies going into 
bankruptcy.”7 However, there are certain problems of considerable 
import which are already in the offing either in this country or 
abroad as the result of concentration programs. 


One of these is the problem now faced by many companies, con- 
verting to war production, of how best to protect the interest they 
may have in various trade-marks and trade names. The problem 
principally hinges around questions of whether or not there will be 
an abandonment of the mark or name during the time the company is 
not producing the necessary article and how to keep the name alive 
before the American purchasing public. 


Trade-mark and trade name rights are continuing rights ’* but they 
may be lost by abandonment” or non-use. The primary function of 
a trade-mark is to associate goods with a particular source. Hence, 


74 Jd. at 821. 


™ Supra note 3, pp. 821-32. See especially testimony of Mr. Nelson and of 
Senator Mead. Mr. Nelson suggests that the legislation should be designed to 
accomplish two purposes: (1) Supplement the Bankruptcy laws, and (2) 
foster plans for “peace priorities” to enable small firms to resume their normal 
function in our post-war economic structure. 

76 For a discussion of some of the legal aspects of certain of these problems, 
see note, Mobilization of Industry (1942) 55 Harv. L. Rev. 427. 

77 Supra p. 340 et seq. 

78 Heger Products Co. v. Polk Miller Products Corp. 47 F. (2d) 966 
(C. C. P. A. 1931). 

7 Hanover Star Milling Co. v. Metcalf, 240 U. S. 403, 36 Sup. Ct. 357, 60 
L. ed. 713 (1916); (1934) 2 Geo. Was. L. Rev. 415, 416. And see Nims, 
Unrair CoMPETITION AND TRADE Marks (3d ed. 1929) 1010. Other ways are 
by laches, acquiescence or loss of distinctiveness. 
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before there is an abandonment, there must be an intent to abandon 
and an external act by which the intention is given effect.*° Strictly 
speaking, that is a technical abandonment. It is hard to imagine that 
a firm converting to war production would allow their rights to a 
mark or name to be lost in that manner. 

As noted above, however, such rights can also be lost by non-use. 
There the subjective intent of the owner is immaterial.** The cri- 
terion is whether the mark is still performing its true function in 
identifying a product with the source in the eyes of the public. Even 
long disuse will not cause the loss of a right where the association still 
lingers in the minds of the public.* 

Non-use plus extensive use of another will probably result in the 
loss of the right to the mark.** However, under the circumstances 
accompanying wartime conversion, the courts would probably not 
sanction such appropriation of another’s mark by a firm permitted to 
continue production of the commodity or by any other firm. 

This brings us to the question of non-use under special circum- 
stances. Cases decided during and after the first World War and 
during periods of liquor prohibition clearly indicate that there is no 
abandonment under special circumstances which compel non-use of 
the mark.** In those cases, however, the name had been kept alive 
in the minds of the public and there were other than economic reasons 
for the non-use. 


The position of the non-user is made more difficult when the 
change in the nature of the product is a voluntary change.®® In this 
connection, a difficult problem will be in deciding when such a change 
is a voluntary one on the part of the company. It is not difficult to 


80 NIMS, op. cit. supra note 2 at 1010. In technical trade-marks, there is also 
the necessity of satisfying the requirement of affixation. DERENBERG, TRADE- 
Mark Protection and UNFair Trapine, 324, 511 (1936). 

81 See note (1930) 30 Cor. L. Rev. 695. 

82 Jd. at 698 and cases cited. And see also Cincinnati Realty Co. v. St. 
Nicholas Plaza, Inc., 28 Ohio N. P. (N. S.) 354 (1931) (involving 20 years’ 
disuse) noted (1931) 5 Cin. L. Rev. 220. 

83 Raymond v. Royal Baking Powder Co., 70 Fed. 376 (N. D. Ill. 1895), 
a 4 85. Fed. 231 (C. "C. A. 7th 1898). 

84 Universal Candy Co. v. A. G. Morse Co., 54 App. D. C. 388, 298 Fed. 847 
(1924); The Hannis Distilling Co. v. George W. Torrey Co., 32 App. D. C. 
530 (1909); John Sexton & Co. v. Schoenhofen Co., 50 App. D. C. 363, 273 
Fed. 327 (1921); Virginia Dare Co. v. Virginia Dare Extract Co., Inc., 151 
Ms. D. 663 (Com’r 1928); Ex parte Valentin Blatz Brewing Co., 151 Ms. D. 
684 (Com’r 1928); Small Grain Distilling and Drug Co. v. Four Roses 
Products Co., 151 Ms. D. 459 (1927) ; La Societe Dubonnet v. Dubonnet Co., 
14 T. M. Rep. 74 (Com’r 1924). The subject is discussed in Mack & Milans, 
Legal Status of ~~. Trade-Marks and Trade Names Since Repeal (1934) 
2 Geo. WasH. L. Rev. 415. 


85 Autoline Oil Co. v. Indian Refg. Co., 3 Fed. (2d) 457 (D. C. Md. 1924). 
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say that Class A and Class B stove manufacturers did not volun- 
tarily quit the stove business, but that situation is a long cry from the 
situation where a company has merely been restricted in its use of 
an essential raw material and then tempted by government loans and 
by tax and labor preferences before converting.*® 


It is notable that large companies can afford to spend considerable 
money keeping alive their trade-marks and name.** The problem of 
keeping a mark before the public is more of a financial one than a 
legal one.** Small firms, pushed already for capital to finance con- 
version, would not find it so easy.*® Legal questions would doubtless 
arise concerning the use of trade names under an agency or pooling 
scheme, a few of which have been tried in the United States.°® But 
under a program such as has been inaugurated in the stove industry, 
it is doubtful that large firms not now producing stoves would care to 
have their name adorning one of the deglamorized versions described 
in L-23-c. They would probably rather have their mark on the rifles 
or armor plate they are now making. 


An interesting problem arises when a company is forced to change 
its product and thus abandon several years’ effort toward displace- 
ment of original meaning by secondary meaning. There the require- 
ment of affixation, applicable to technical trade-marks, is not present. 
On analogy with applicable law of acquisition of real property by 
adverse possession,” it would appear that the company could return 
and take up where it left off if it were forced to quit the use of the 
mark on the product. Here, again, there arises the problem of de- 
termining whether there has been voluntary abandonment and 
whether the company followed the only choice it had. 


86 Supra p. 331. 


87 See half-page advertisement by International Harvester Co. naming 40 
items now made by that company for military use, Washington Evening Star, 
Feb. 22, 1943, at A-4; also current periodicals and newspapers for other evi- 
dence of companies attempting to keep names alive. 

88 Here the large companies have the advantage. 


89 Small firms belonging to a trade association are in a more favorable finan- 
cial position than those acting as free-lancers. 


90 Taylor, Bringing Small Shops into War Production, Forses, Dec. 1, 1942, 
condensed in Reaper’s Dicest, Jan., 1943, at 113 (2100 manufacturers form 
99 pools). 

91 No principle of the law of adverse possession is more firmly settled than 
that requiring a continuous and uninterrupted possession for the full statutory 
period in order to perfect an adverse claim into a legal title. Zo1iMAn’s 
Tirrany, § 744 (1940). Yet, when the absence of an adverse claimant is due 
to his obedience to an order issued by military authority, his possession cannot 
be said to be abandoned. Hamilton v. Boggess, 63 Mo. 233 (1876); La From- 
bois v. Jackson, 8 Cowen (N. Y.) 589, 18 Am. Dec. 463 (1826); Smith v. 
Lorillard, 10 Johns (N. Y.) 338 (1813), Jackson v. Moore, 13 Johns (N. Y.). 
512 (1816); Ann. Cas. 1916A, 611-12. 
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Other legal problems arise in connection with tax matters. Certain 
proposals have been made to provide compensation for firms closed 
down. If compensation is provided for such firms, the WPB has 
announced that it must be paid by the nucleus firms which continue 
operations and should be limited to the duration of the concentration 
program.®*? Presumably, this would include either an agency scheme, 
with nucleus firms producing at cost for closed firms which retain 
their sales organization, or a pooling scheme which concentrates both 
production and distribution in the nucleus firms.** New tax problems 
must necessarily arise under either of these schemes. 

Under the agency scheme where the nucleus plant is producing the 
goods at cost for another firm, the question will arise as to how the 
cost will be deducted from the gross income of each company. Under 
the pooling plan, where the nucleus firm receives all the profits and 
then distributes them, questions will arise as to how that total profit 
passing through the hands of the nucleus firm will affect the firm’s 
gross income. 

Conclusion 


It is apparent that England has traveled a great deal farther than 
we, in this country, in the adoption and development of a program of 
industry concentration. Consequently, that country has faced certain 
problems which we can anticipate if the war is to be a long one and 
as hard-fought as present conditions indicate. Some of those prob- 
lems are the outgrowth of an application of the program to semi- 
convertible and non-convertible industries. A need for more adequate 
bankruptcy legislation is one. Serious tax problems in the wind is 
another. The problem of protecting trade-marks and trade names is 
an independent problem already faced by participants in the program 
in America and in Britain. 

Without serious doubt, orders necessary to make the program ef- 
fective will be upheld as constitutional in the United States. The war 
powers of Congress are sufficiently broad to warrant existing legisla- 
tion authorizing limitation orders. 

Rosert W. Hupson. 


82 Supra note 2. 

98 [bid. 

94 Supra note 8, at 137, for a discussion of tax problems which have arisen 
in England. 
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State Court ENFORCEMENT OF VIOLATIONS OF SECTION 205 (e) 
OF THE EMERGENCY Price Controt Act oF 1942 


As one method of enforcement Section 205 (e) of the Emergency 
Price Control Act of 1942 * provides for both a consumer’s action and 
an action by the Administrator for price violations. The consumer 
may bring suit for $50 or treble damages and it is further provided 
that if “the buyer is not entitled to bring suit or action under this 
subsection, the Administrator may bring such action under this sub- 
section on behalf of the United States. Any suit or action under this 
subsection may be brought in any court of competent jurisdiction... .” 

This note is concerned primarily with the Administrator’s action 
and more specifically with resort to the state courts to enforce penal 
liabilities, if they be so considered, arising under the foregoing section. 


I. The first issues raised are primarily matters of statutory con- 
struction. 


A. Does the statute confer jurisdiction on the state court ? 
B. If so, does the statute purport to require the state court to exer- 


cise such jurisdiction? 


II. If it is argued that the exercise of jurisdiction by the state court 


is a matter of discretion, there are three excuses or grounds on which 
refusal to exercise jurisdiction may be based. Because these excuses 
relate only to penal actions it must first be determined whether or not 
the Administrator’s action is penal. Consideration will then be given 
to the validity of the three possible excuses which may be formulated 
as follows: 


A. Congress cannot confer criminal jurisdiction upon a state court. 


B. Section 256 of the Judicial Code (36 Stat. 1138 (1911), 28 
U. S. C. § 256 (1940) confers exclusive jurisdiction in the 
federal courts in federal penal and criminal suits. 


C. One jurisdiction will not enforce penal obligations of another 
jurisdiction. 


III. If none of the excuses indicated in II apply, or the statute is 
construed to require the state court to take jurisdiction, the applica- 
tion of the Supremacy Clause of the Constitution is pertinent. 

The meaning of the words in Section 205 (e) “court of competent 
jurisdiction” has been decisively settled in cases arising under an 


156 Stat. 23, 50 U. S. C. App. $901 et seq. (1942). 





WAR LAW NOTES 349 


identical phrase in the Fair Labor Standards Act.? Under that statute 

it has been uniformly held to mean both state and federal courts.® 

‘The intent of the Congress under the Price Control Act is made 
clear in Section 205 (c) which deals generally with jurisdiction : 

The district courts shall have jurisdiction of criminal proceed- 

ings for violations of section 4 of this act, and concurrently with 


State and Territorial courts, of all other proceedings under Sec- 
tion 205 of the Act. 


When read with Section 205 (e), therefore, it would seem to be quite 
plain that the legislative intent was to confer jurisdiction upon state 
courts. 

Having determined that Congress clearly contemplated the use of 
state courts, then a further question of statutory construction arises, 
namely, did Congress intend to impose a duty on the state court to 
exercise that jurisdiction? This question has been considered under a 
similar jurisdictional provision in the Federal Employers’ Liability 
Act.t In Douglas v.N. Y.,N.H.& H.R. Co.,5 Justice Holmes con- 
strued the statute as making discretionary the assumption of jurisdic- 
tion by the state court. But it appears that Justice Holmes only 
contemplated an exercise of that discretion and refusal of jurisdiction, 
where a valid excuse existed.” Justice Van Devanter in Mondou v. 


N. Y., N. H. & H.R. Co.,® differed with Justice Holmes. It was 


2 52 Stat. 1060 (1938), 28 U. S. C. § 201 (1940). 

3 Stewart v. Hickman, 36 F. Supp. 861 (W. D. Mo. 1941); Mengel Co. v. 
Ishee, 192 Miss. 366, 4 So. (2d) 878 (1941); Forsyth v. Central Foundry “ 
240 Ala. 277, 198 So. 706 (1940); Hargrove v. Mid-Continent Pet. Corp., 36 
F. Supp. 233 (Okla. 1941) ; Emerson v. Mary Lincoln Candies Co., 174 Misc. 
353, 20 N. Y. S. (2d) 570 (1940), aff'd 26 N. Y. S. (2d) 489, 261 App. Div. 
879 (1941) ; ‘Cunningham v. Davis, 203 Ark. - 159 S. W. (2d) 751 (1942) ; 
Adair v. Traco Division, 65 Ga. App. 110, 15 S. E - 306 (1941); Abroe v. 
Lindsay Bros., 211 Minn. 136, 300 N. W. 457 (1941 

435 Stat. 66 (1908), 45 U. S. C. §53 (1940); 36 Stat. 291 (1910), 28 U. S. 
C. §71 (1940) : 

“The jurisdiction of the courts of the United States under this chapter 
shall be concurrent with that of the courts of the several states and no 

case arising under this chapter and brought in any state court of competent 

jurisdiction shall be removed to any court of the United States.” 

5 279 U. S. 377, 49 Sup. Ct. 355, 73 L. ed. 747 (1929). 

6 Supra note 5, at 387-8, where the Court said that the Act “does not purport 
to require State ‘Courts to entertain suits arising under it, but only to empower 
them to do so, so far as the authority of the United States i is concerned. It may 
very well be that if the Supreme Court of New York were given no discretion, 
being otherwise competent, it would be subject to a duty.” 

7 Supra note 5, at 388: “But there is nothing in the Act of Congress that 
purports to force a duty upon such Courts as against an otherwise valid 
excuse.” 


8 Second Employers’ Liability Cases, 223 U. S. 1, 32 Sup. Ct, 169, 56 L. ed, 
327 (1919). 
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held in that case that “The existence of the jurisdiction creates an im- 
plication of duty to exercise it... .” ® 

It would seem that this is the sounder view. Since it is argued 
that the state courts have prior existing jurisdiction to hear these 
cases,’° and would continue to have jurisdiction unless Congress made 
it exclusive in federal courts, the positive declaration by Congress of 
jurisdiction in the state court would seem to indicate the intention of 
requiring the state court to take jurisdiction. Otherwise, Congress 
could have omitted any reference to the state court and it would still 
have had jurisdiction. 

This argument is not tenable with respect to a criminal suit, since 
by Section 256 of the Judicial Code, jurisdiction over crimes and suits 
for penalties is vested exclusively in the courts of the United States. 
But at this point we are not dealing with the question whether the suit 
is actually one for a penalty, but we are dealing with Congressional 
intent. When the Price Control Act was framed, the similar double 
damages suit under the Fair Labor Standards Act had already been 
uniformly held to be a civil suit and not one for a penalty. The 
framers had this earlier Act and its subsequent interpretation in 
mind."* In fact, the Price Control Act was patterned after it. 

The same intent that existed with respect to the consumer’s suit is 
also applicable to the Administrator’s suit since it is argued that it is 
just an alternative action to the consumer’s suit. Thus, it is indicated 
that the intention of the framers was that the suits provided for under 
Section 205 (e) be civil suits. Therefore, since the intent was such, 
the fact that Congress assented positively that there be jurisdiction in 
the state court—which if it were to be discretionary with the state 
court would be unnecessary—would indicate an intention to require 
the state court to take jurisdiction. 

Assuming that jurisdiction is discretionary, and may be refused by 
the state court for valid excuses, we must determine whether or not 
a valid excuse exists as grounds for not taking jurisdiction of the 
Administrator’s action. But since each of the possible valid excuses 


® See also, McKnett v. St. Louis & S. F. Ry. Co., 292 U. S. 230, 54 Sup. Ct. 
690, 78 L. ed. 1227 (1937). State court, whose ordinary jurisdiction as pre- 
scribed by local laws is appropriate for occasion, may not refuse to entertain 
suits under the Federal Employers’ Liability Act. 

10 This matter is discussed at length infra. See, for example, Harrison v. 
Herzig Bldg. & Supply Co., 290 Ky. 445, 161 S. W. (2d) 908, 910 (1942). Re- 
ferring to a similar provision in the FLSA the court held that the statute does 
not confer on state courts jurisdiction of causes of action created by the section 
in question but merely recognizes such jurisdiction, which exists by virtue of 
state constitutions. To the same effect, see Stringer v. Griffin Grocery Co., 149 
S. W. (2d) 158 (Tex. Civ. App. 1941). 


11 See S. Rep. No. 931, 77th Cong., 2nd Sess. (1941). 
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relate only to penal actions, we must first decide whether or not the 
Administrator’s action is penal. 

Under the conflict of laws definition “anything is penal that a de- 
fendant is compelled by laws to pay plaintiff other than that which is 
necessary to compensate him for legal damage done him by the de- 
fendant.” ** If this test were to be applied to the case at hand, there 
would be no question but that this is a penalty. But the Supreme 
Court has adopted a different standard, viz.: the question of whether 
it is penal depends on whether its purpose is to punish an offense 
against the public justice of the state, or to afford a private remedy to 
the person injured by the wrongful act.’* As stated by Justice Car- 
dozo '* a penal statute is one that 

. awards a penalty to the state, or to a public officer in its 


behalf, or to a member of the public, suing in the interest of the 
whole community to redress a public wrong. 


Applying this test to suits under Seamen’s Acts, wrongful death 
statutes, and the Fair Labor Standards Act, the courts have said what 
amounts to admitting the suit is “penal in nature,’ but penal only 
as to the offender and remedial as to the sufferer. Therefore, 
when the private individual—here the consumer—sues, the suit is 
regarded as a civil suit for exemplary civil damages.’* But where it 
is the government suing and where the money would go into the gov- 


ernment treasury, the courts consider this as synonymous with a case 
where the prosecution is by indictment. This, they say, is just a 
different form in which the state is attempting to punish for the 
offense.” 

This distinction would seem to be unsound where the relevant 
statute provides that if the private individual is unable to sue, then the 
administrator has a cause of action against the offender. For if it is 
held that the consumer’s suit is a civil one, then it may be argued that 
the Administrator’s suit is on the same level. If the private party 
in a triple damage suit sues for damages, it follows that any com- 


12 GoopricH, HANDBOOK on ConF.ict or Laws (1927), p 

13 Huntington v. Attrill, 146 U. S. 657, 13 Sup. Ct. 224, 36 u el Ss (1892). 

14 Louchs v. Standard Oil Co., 224 N. Y. 99, 120 N. E. 198 (1918). 

15 Cox v. Lykes Bros., 237 N. Y. 376, 143 N. E. 226 (1927). 

16 Robertson v. Argus Hosiery, 121 F. (2d) 285 (C. C. A. 6th, 1941), cert. 
den. 314 U. S. 681, 62 Sup. Ct. 181, 86 L. ed. 544 (1942); Yunker v. Abbye 
Employment Agency, 32 N. Y. S. (2d) 715 (1941); Floyd v. Du Bois Soap 
Co., 38 N. E. (2d) 919 (Ohio, 1941); Maddox v. Jones, 42 F. Supp. 35 
(N. D. Ala. 1941); LaGuardia v. Austin Bliss General Tire Co., 41 F. Supp. 
678 (S. D. N. Y. 1941); Moreno v. Picardy Mills, 173 Misc. 528, 17 N. Y. S. 
(2d) 848 (1939); Tapp v. Price Bass Co., 177 Tenn. 189, 147 S. W. (2d) 107 
(1941); Divine v. Levy, 45 F. Supp. 49 (W. D. La. 1940) ; Tidewater Optical 
Co. v. Wittkamp, 179 Va. 545, 19 S. E. (2d) 897 (1942); see also supra note 3. 

17 Wisconsin v. Pelican, 127 U. S. 265, 8 Sup. Ct. 1370, 32 L. ed. 239 (1888) ; 
Younts v. S. W. Tel. & Tel., 192 Fed. 200 (C. C. E. D. Ark. 1911). 
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pensation received, over and above the actual injury, are punitive 
damages. The theory of punitive damages is that it is a deterrent to 
wrong-doing, in addition to that furnished by criminal punishment."* 
Punitive damages are awarded in those civil cases which are generally 
grounds for criminal punishment, 7. e., because the act is not only a 
tort to the person but also a wrong against the state. In the civil 
action, the plaintiff who receives punitive damages is awarded a 
gratuity from the other members of the state, since the wrong done 
the plaintiff was also a wrong to the entire state. In actuality he is 
allowed to sue as a representative of a class, but since he is entitled to 
bring the suit and the class is not, he may pocket the proceeds. So 
in the consumer’s action here the consumer-plaintiff is receiving a 
gratuity from all the other members of the consuming public. Now, 
if the consumer-plaintiff happens to be im pari delicto with the price 
violator, the defendant is not only unjustly enriched to the extent of 
the price violation, but the other consumers have not been compensated 
for the wrong done to them. They are left without a class represent- 
ative. The Act therefore has provided a plaintiff to substitute for the 
consumer-plaintiff. It is in this aspect that the Administrator sues, as 
a representative of the consuming public. And since the Administrator 
is empowered to sue and not the entire class, it is the government who 
may pocket the proceeds. The fact that the money would go into the 
United States Treasury should not be given any weight by the courts 
when determining whether the Administrator’s action is one for a 
penalty. There would, therefore, seem to be no difference between 
the purpose or the nature of the two actions. The same law, applied 
to the consumer’s suit, may be applied to the Administrator’s suit, 
for they are both penal as to the offender but remedial as to the ones 
injured.’® 

Accordingly, there would seem to be no basis for the premise on 
which the states’ objections are predicated. It would follow that the 
state court must take jurisdiction. However, there may be doubt as 
to whether this view will be accepted rather than the notion that the 
government’s suit is criminal in nature. So, we must consider further 
problems which arise where the action is considered one for a penalty. 

The first objection to state court enforcement of a penal action is 
that Congress cannot confer criminal jurisdiction upon a state court. 

18 McCormack, DamacEs (1935) pp. 275-279. 

18 The converse of the argument advanced here is that if the Admintstra- 
tor’s action is considered penal, then the consumer’s suit must also be considered 
we For another view that a civil suit may be brought, see Stearns v. United 

tates, 22 Fed. Cas. 1188, 1192, Case No. 13,341: “Actions for penalties are 
civil actions, both in form and in substance, according to Blackstone (3 Comm. 


158).° The action is founded upon that implied contract which every person 
enters into with the state to observe its laws.” 
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This notion arose from pure dicta by Chief Justice Marshall in Martin 
v. Hunter’s Lessee.*® The Chief Justice argued that since Article ITI 
of the Constitution declared that “the judicial Power of the United 
States, shall be vested in one supreme Court, and in such inferior 
Courts as the Congress may from time to time ordain and establish,” 
it is the duty of the Congress to vest the whole judicial power in 
federal courts. Therefore, the Court reasoned, since the determination 
of a case involving a federal crime is an exercise of federal judicial 
power, no part of the criminal “jurisdiction” ** (emphasis supplied) 
can be delegated to the state tribunals. Thus, he concludes that no 
right arising under a federal statute, including penal or criminal rights, 
may be enforced in a state court. It would seem that this argument is 
unsound. Want of authority to vest judicial power should not be 
confused with authority to vest jurisdiction in courts whose judicial 
power is otherwise derived, i. e¢., from state laws and constitutions.”* 
The state courts have the jurisdiction unless it is explicitly taken 
away from them.”* Moreover, Chief Justice Marshall’s interpretation 
appears to be contrary to the intention of the farmers of the Constitu- 
tion, who, Mr. Warren has clearly shown,”* contemplated not only 
that federal civil rights would be enforced in state courts but also 
criminal rights. In substantiation of that fact are early statutes 
creating penalties and forfeitures provided for enforcement in state 
courts.”® 

In 1876 the Supreme Court rejected the Hunter case doctrine,”* 
on the basis that the federal and state governments are concurrent 
sovereigns ; that all the laws of the United States are the laws of the 
several states and are just as binding on state courts as state laws 
would be.?7. The Supreme Court also jumped the hurdle with respect 


201 Wheat. 330 (U. S. 1816); followed in Davis v. Champion, 7 Conn. 244 
(1828) ; United States v. Lathrop, 17 Johns Rep., 4 (N. Y. 1819). 

21 Martin v. Hunter’s Lessee, supra note 20 at 337. 

22 Williams v. United States 289 U. S. 533, 566, 53 Sup. Ct. 751, 77 L. ed. 
1372 (1932). 

23 Supra note 10. 
et oe Federal Criminal Laws and the State Courts (1925) 38 Harv. L. 


25 Carriage Tax Act, Act of June 5, 1794, c. 45, § 10, 1 Stat. 373; License 
Tax Act, Act of June 5, 1794, c. 48, § 5, 1 Stat. 376; Act to Establish Trading 
Houses with the Indian Tribes, Act of April 18, 1796, c. 13, §7, 1 Stat. 452. 

26 Claflin v. Houseman, 93 U. S. 130, 23 L. ed. 833 (1876), followed in 
Mondou v. N. Y. N. H. & H. Ry. Co., 223 U. S. 1, 32 Sup. Ct. 169, 56 L. ed. 
327 (1912); Minn. & St. Louis Ry. v. Bombolis, 241 U. S. 211, 36 Sup. Ct. 595, 
60 L. ed. 961 (1916). 

27In Claflin v. Houseman, supra note 26 at 136-137, the Court continues: 
“Legal or equitable rights, acquired under either system of laws, may be en- 
forced in any court of either sovereignty competent to hear and determine such 
kind of rights. . . .” This case involved a suit by an assignee in bankruptcy 
suing under the Bankruptcy Act of March 2, 1867, which provided that he might 
sue in state courts to recover the assets of the bankrupt. 
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to enforcement of criminal statutes in 1880 in Tennessee v. Davis ** 
in holding that the federal court might hear a case involving a viola- 
tion of a state criminal statute by a federal officer. As Mr. Warren 
points out,” if a federal court could enforce a state statute, then there 
is nothing inherently impossible in a state court enforcing a federal 
criminal statute. Thus it appears that there is no constitutional ob- 
struction to enforcing both civil and criminal statutes of the federal 
government in a state court. 

Section 256 of the Judicial Code, which confers exclusive jurisdic- 
tion upon federal courts in penal and criminal suits, is no bar to en- 
forcing the federal statute in the state court where the relevant statute 
authorizes the state court to take jurisdiction. The latter statute 
represents a later Congressional intent, and insofar as it is inconsistent 
with the Judicial Code provision, it will operate as a pro tanto repeal 
of the Code.*° The first two objections of the state assuming juris- 
diction would seem to have no validity. 

This brings us to the final objection based on a conflict of laws 
doctrine. Perhaps the greatest body of law that can be mustered 
against assumption of the suit by a state court is the conflict of laws 
doctrine that one jurisdiction will not enforce claims arising under 
the penal laws of a foreign jurisdiction. This was the law of England, 
and was adopted by the Supreme Court early in its history.** If 
there ever was some practical and reasonable basis for this rule, it 
would seem to have disappeared.** For instance, the early trial by 
jury was based on the juror’s personal knowledge of the facts and 
those that he had gathered by hearsay in the community. The prose- 
cution would have to be necessarily in the community. Also, the 
community was financially responsible for the crimes committed by 
its members. This factor tended to emphasize the local aspect of 
the crime. It appears that these two historical reasons have no 
bearing today. Another reason ** advanced for the rule is that one 
jurisdiction will not enforce rights arising in a foreign state if they 
run counter to the public policy of the forum.** Application of this 
principle to the federal-state relationship is impossible. For what is 


28100 U. S. 257, 25 L. ed. 648 (1880). 

29 Supra note 22 at 593. 

30 Forsyth v. Central Foundry Co., supra note 3; Emerson v. Mary Lincoln 
Candies Co., supra note 3; Stringer v. Griffin Grocery — supra note 10. 

31 The Antelope, 10 Wheat. 66, 1 L. ed. 546 (U. S. 825). 

32 Leflar, Extrastate Enforcement of Penal and Malas Claims (1932) 
46 Harv. L. Rev. 193. 

38 Ibid., pp. 201-202, other reasons advanced, (a) respect for sovereign rights 
of foreign states and nations, (b) procedural ‘difficulties, and (c) certain prac- 
tical inconveniences. 

: on —_ v. Mitchell, Judge Hand concurring, 30 F. (2d) 604 (C. C. A. 2d, 
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national policy ts the policy of every state.** This is a postulate of 
our federal system. The fact that the conflict of laws rule exists 
today between the several states is due in a large measure to the 
existence of extradition proceedings by which those criminally charged 
can be brought to the scene of the alleged crime and there tried.** 
This doctrine has been so embedded in our law that courts have 
glibly accepted it in application not only as between the various 
states but also to federal-state relations.*7 There is an inherent 
fallacy in applying this rule, irrational per se, when the issue arises 
between the federal and state governments. That fallacy is, simply 
stated, that the United States is not a foreign jurisdiction. As Justice 
Bradley clearly stated in Claflin v. Houseman: ** 

The laws of the United States are the laws in the several 
States, and just as much binding on the citizens and courts 
thereof as the State laws are. The United States is not a foreign 
sovereignty as regards the several States, but is a concurrent, and 
within its jurisdiction, paramount sovereign. . . . If an act of 
Congress gives a penalty to a party aggrieved, without specifying 
a remedy for its enforcement, there is no reason why it should 
not be enforced, if not provided otherwise by some act of Con- 
gress, by a proper action in a State Court. . . . The disposition 
to regard the laws of the United States as emanating from a for- 
eign jurisdiction is founded on erroneous views of the nature and 
relations of the State and Federal Governments. (Emphasis 
supplied. ) 


If the true nature of the relationship be considered and weighed, 
the conflict of laws rule would appear to be entirely inapplicable. 

Having reached the conclusion that none of the excuses advanced 
by the state courts are valid, the question then resolves itself to one 
of whether the state court must take jurisdiction. It would seem that 
they are compelled to do so whether the statute be considered dis- 


; on soe Machine Co. v. Davis, 301 U. S. 548, 57 Sup. Ct. 883, 81 L. ed. 
36 WuHarton, ConFiict of Laws (3rd ed. 1905) §4; Mrnor, ConFiicr oF 
Laws (1901) § 10; Story, Conriict or Laws (8th ed. 1833) § 619 et Seq. 
87 State court will not enforce federal law: 
Davison v. Champion, 7 Conn. 244 oe Ely v. Peck, 7 Conn. 239 
(1828); State v. McBride, 1 Rice 400 (S. C. 1837); Mo. River Tel. Co. 
v. First Natl. Bank of Sioux City, 74 III. 27 (1874) ; United States v. 
Lathrop, 17 Johns Rep. 4 (N. Y. 1819); United States v. Campbell, Tappen 
61, 63 (Ohio, 1816); Delafield v. Ill. 2 Hill 159 (N. Y. 1841); Brigham 
v. Claflin, 31 Wisc. 607 (1872). 
Federal court will not enforce state law: 
Gwinn v. Breedlove, 2 How. 29 (U. S. 1844); Gwinn v. Barton, 6 How. 
7 (U. S. 1847); Iowa v. Chicago Ry., 37 Fed. 497 (S. D. Iowa, 1889) ; 
Ferguson v. Ross, 38 Fed. 161 (E. D. N. Y. 1889) ; Dey v. ~~ Fy Ry., 45 
Fed. 82 (N. D. Iowa, 1891) ; Younts v. S. W. Tel. & Tel. Co., 192 Fed. "200 
(C. C. E. D. Ark., 1911); Hamilton v. Schlitz Brewing Co., 100 Fed. 675 
(N. D. , a 1900). 
3893 U. S. 130, 136-137, 23 L. ed. 833 (1876). 
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cretionary or mandatory. If we follow Justice Holmes’ view that 
assumption of jurisdiction is discretionary, there must be a valid ex- 
cuse for not assuming jurisdiction. It has been shown that there is 
none. If the view that the statute is mandatory is adhered to, the 
problem of validity of excuses is not pertinent. Under either view, the 
application of the Supremacy Clause of the Constitution would be the 
same. 


Article VI of the Constitution provides: 


This Constitution and the Laws of the United States which 
shall be made in Pursuance thereof . . . shall be the supreme 
Law of the Land, and the Judges in every State shall be bound 
thereby, anything in the Constitution or laws of any State to the 
Contrary notwithstanding. (Emphasis supplied.) 

The meaning of this is clear. If there is state law contrary to 
federal law, state law must bow to the paramount federal authority. 
Applied here, if the state does have objections to the federal law 
based on conflicting principles, it cannot be heard to so object, for 
the paramount law orders them to take jurisdiction.*® This clause 
in the Constitution was meant to insure paramountcy to the laws of 
the federal government when acting in its sphere. Our system was 
not to break down as it did under the Articles of Confederation, be- 
cause of lack of power in the federal government. 


The Emergency Price Control Act was passed in order to prevent 
inflation. It is national in scope and in purpose. State courts cannot 
and must not obstruct this national objective. If state courts are not 
open to the enforcement of these rights, the efficacy of the Act will be 
restricted and curtailed.*° There is no dispute but that state courts 


39 See State v. Wells, 2 Hill 687, 692, (S. C. 1835): “I cannot understand the 
argument that Congress may confer the jurisdiction, and yet the state courts may 
refuse to exercise it. If the act of Congress may constitutionally and lawfully 
confer the jurisdiction, the State courts may be compelled to entertain and ex- 
ercise it. Such seems to have been the view of the framers of the act, and of the 
Congress that enacted it. . 

See also, Barnett, The Delegation of Federal Jurisdiction to State Courts by 
Congress (1909) 43 Am. L. Rev. 852, at 859-860: “Further, this application 
of the Constitution [Art. VI] proves too much. Logically, it would make the 
jurisdiction of the State courts not only lawful, but also compulsory.” (emphasis 
amet e on v. St. Louis Ry., 292 U. S. 23, 54 Sup. Ct. 690, 78 L. ed 


40 Booth v. Montgomery Ward & Co., 44 F. Supp. 451, 455 .. Neb. 1942) : 
“This court is satisfied that the legislative purpose [of the FLSA] . . . was 
to grant a broad jurisdiction for the enforcement of the obligations imposed 
under the act, and specifically to vest the plaintiff employee with the election 
between available courts. The reasons for that course are manifest. It was 
and is obvious that, except in very rare group or class actions, the amount of 
potential recovery under the act will be so small that the aggrieved employee 
will be tempted to abandon the vindication of his right unless he may institute 
his suit and prosecute it to effect in a court of his own choice, within his im- 
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are the most accessible to the consumer and in most instances the 
same would apply to the Administrator. And if Section 205(e) is to 
achieve the purpose for which it was conceived, it must be utilized 
fully. 

Because Congress has required the state court to take jurisdiction, 
and because the federal government is supreme in its sphere, it follows 
that the state court must assume jurisdiction in cases arising under 
Section 205(e) of the Act. 

Hivpa A. Asta. 


ForREIGN FUNDS AND PROPERTY CONTROL—THE POWERS AND 
DUTIES OF THE ALIEN PROPERTY CUSTODIAN * 


Control of Foreign Funds and Alien Property 


The administrative machinery to wage economic war which has 
gone into operation since April 10, 1940, when Germany invaded 
Norway and Denmark, is part of the general scheme of total war. 
The machinery is made up of various agencies of the government, 
including the United States Treasury Department, the Alien Property 
Custodian, and the Board of Economic Warfare. Of these agencies 
the Treasury Department and the Alien Property Custodian are very 
closely related, their combined work constituting the entire field of 
foreign funds and property control. 

Some discussion of the general scheme of freezing control is neces- 
sary to show the position of the Custodian in the scheme. Freezing 
control was instituted on April 10, 1940, by an Executive Order’ 
which froze the assets in the United States of nationals of Denmark 
and Norway. This Executive Order was issued pursuant to section 
5 (b) of the Trading with the enemy Act of 1917.2, The Order was 
amended from time to time to include countries invaded by the Axis 
powers,® and on December 18, 1941, the First War Powers Act* 
was passed, amending section 5 (b) of the Trading with the enemy — 


mediate neighborhood, and without burdensome and disproportionate expense 
both in money and in time. To that end, the court considers that the congress 
employed apt language, in providing that the suits arising under the law might 
be ‘maintained in any court of competent jurisdiction.’ ” 

* Grateful acknowledgement is made to Professor Frederick K. Beutel, of the 
School of Jurisprudence, College of William and Mary, for his helpful sug- 
gestions to the author in preparing this note. 

1 Ex. O. No. 8389, April 10, 1940, 5 Fep. Rec. 1400 (1940). 

240 Stat. 415 (1917), 50 U. S.C. §5 (1940). 


3 See (1943) 11 Geo. Wasn. L. Rev. 240 for a discussion of the amendments 
to the Order and a full treatment of the workings of freezing control under the 
Treasury Department. 


#55 Stat. 838 (1941), 50 U. S. C. App. Supp. 1, § 601 et seg. (1941). 
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Act. This Act broadened the powers of the President over foreign- 
owned property, and included the power to vest such property. 
Under this Act any individual within the United States is subject to 
the blocking provisions of the Freezing Control Order if he is within 
the definition of “national,” that is, if he has been domiciled in or was 
a subject, citizen, or resident of a blocked country at any time on or 
since the effective date of the Order, or is acting for the benefit of or 
on behalf of any blocked country or national thereof. The Secretary 
of the Treasury has broad power to determine when an individual 
is deemed to be a “national” within the meaning of the Order. The 
devices used by the Axis powers to gain control of industry in this 
country by using American citizens as nominal owners (“cloaks”) 
made the power given to the Secretary necessary. The Order in- 
cludes any business enterprise within the United States controlled 
directly or indirectly by blocked nationals of any blocked country. 
The system is in effect a freezing and licensing by the Secretary. The 
residents in this country, by definition subject to the blocking pro- 
visions of the Order, who are considered loyal and not engaged in any 
attempt to harm the interests of this country are allowed to operate 
under license from the Secretary. Such persons are regarded as 
though they were not “nationals” of a foreign country.® 

If the continuation of a business enterprise whose activities are 
contrary to the security of the Western Hemisphere appears to the 
Alien Property Custodian to be in the national interest, he is given 
the authority by Executive Order 9193,° issued pursuant to the First 
War Powers Act,’ to vest such enterprise and continue to operate it. 
The broad powers delegated by the President to the Custodian under 
Executive Order 9193 will be discussed hereafter in detail. 


Source of Power in the President to Control and Regulate Foreign 
Funds and Property 


The source of the Presidential power to exercise control and 
regulation of enemy property is found in section 5 (b) of the Trading 
with the enemy Act of 1917, as amended by the First War Powers Act 
of 1941. This section greatly expands the power which was vested 
in the President during World War I and delegated by him to the 
Custodian. The original Act was based on the principle of seques- 
tration of enemy property to prevent the enemy from gaining aid and 


5 Administration of the Wartime Financial and Property Controls of the 
os _ Government, U. S. Treasury Dept., Foreign Funds Control, 
une, . 

® Ex. O. 9193, July 6, 1942, 7 Fep. Rec. 5205 (1942). 

“— note 4. 
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comfort from property in the United States which was enemy owned. 
Congress was to determine the disposition of the property at the end 
of the war. The Custodian had no power of final disposition of the 
property except where a sale was necessary to its preservation. An 
amendment to the Act® made the Custodian the common law trustee 
of all property held by him (other than money), and vested him 
with absolute ownership and management of the property, which 
could be sold to American citizens. However, all money received by 
the Custodian from such sales was turned over to the Treasury to 
be held there for final disposition by Congress. Another amendment 
to the Act?® gave the Custodian power to seize all copyrights and 
patents which he determined were enemy owned. This gave rise to 
the celebrated “Americanization” of valuable patents and copyrights 
by the Custodian.” 

But the idea of use of property taken over by the Custodian, of 
whatever nature, is a new one in American handling of enemy prop- 
erty during wartime. The wording of section 5 (b) of the Trading 
with the enemy Act, as amended by the First War Powers Act of 
1941, and the legislative history of the amendment must be examined 
in order to obtain a clear picture of the actual powers of the Custodian. 
The amendment authorizes the vesting of property or interests in 
property owned by foreign countries and nationals of foreign coun- 
tries, and states that “upon such terms and conditions as the President 
may prescribe such interest or property shall be held, used, ad- 
ministered, liquidated, sold or otherwise dealt with in the interest of 
and for the benefit of the United States.” (Emphasis supplied.) The 
discussions in the House and the Senate Reports at the time the First 
War Powers Act was passed are particularly illuminating : 

Title III [of the First War Powers Act of 1941] deals with the 
Trading with the Enemy Act, the old Trading with the Enemy 
Act, with certain additional powers giving the President control 


over communications with foreign nations, also giving the Presi- 
dent the power to use property of the enemy that we may con- 


940 Stat. 460 (1918), 50 U. S. C. App. §12 (1940). 

10 40 Stat. 1021 (1918). 

11 United States v. Chemical Foundation, 272 U. S. 1, 47 Sup. Ct. 1, 71 L. ed. 
131 (1926). This case involved a suit by the Government to set aside a 
transaction by which the Custodian sold patents seized by him, which were 
enemy-owned, to Chemical Foundation, which was organized in 1919 to pur- 
chase enemy-owned patents seized by the Custodian and to hold the same in a 
fiduciary capacity “for the Americanization of such industries as may be af- 
fected thereby, for the exclusion or elimination of alien interests hostile . .. to 
said industries, and for the advancement of chemical and allied science and 
industry in the United States.” The Foundation granted licenses to American 
citizens to make use of and sell inventions covered by the patents. The Court 
held that the disposition of the patents was within the authority of the Presi- 
dent and the Custodian and that the sale was valid and according to law. 


7 
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fiscate. In the last war the President could confiscate enemy 
property but we were not able to use it to our own advantage. 
This bill gives him that additional power.” 

. . . There is another very important change in section 301 
from the present Trading with the enemy Act. Under our 
former law I think we still have power to seize enemy alien prop- 
erty and under our present law of export control we have con- 
siderable additional power over alien property, but this goes 
much further and gives the agents appointed by the Government 
the power to seize any property . . . whether belonging to friend 
or enemy, and to put it into use. . . . It gives us the right to 
utilize the property we take over. . . . This is a power that was 
not granted in 1917, when a similar bill was passed.** 

While existing law permits the Government to prevent trans- 
actions, it is now necessary for the Government to be able to 
affirmatively compel the use and application of foreign property 
in a manner consistent with the interests of the United States... . 

Section 301 would remedy this situation. It gives the Presi- 
dent flexible powers, operating through such agency as he might 
choose, to deal comprehensively with many problems that sur- 
round alien property or its ownership or control in the manner 
most effective in each particular case. In this respect, the bill 
avoids the rigidity and inflexibility which characterized the Alien 
Property Custodian law enacted during the last war.™* 


While the Custodian is authorized by this important amendment to 


use and expend money and property if his purpose is within the 
purview of section 5 (b) as amended, namely, in the interest of and 
for the benefit of the United States, this does not mean the general 
public interest and benefit, but the interest sought to be promoted by 
the statute in question. This seems to be a reasonable limitation upon 
the term “national interest.” *° 


The constitutional source of the President’s power to control, regu- 


late and seize foreign funds and enemy property is found in Article I, 
section 8, clauses 3, 5 and 11 of the Constitution: 


The Congress shall have Power. . . 

To regulate Commerce with foreign Nations, . . . 

To coin Money, regulate the Value thereof, and of foreign 
a 

To declare War, grant Letters of Marque and Reprisal, and 
make Rules concerning Captures on Land and Water; . 


12 87 Conc. Rec. 10115 (Dec. 16, 1941). 

18 87 Conc. Rec. 10120 (Dec. 16, 1941). 

14S, Repr. 911, 77th Cong., p. 2 (1941). 

15 Cf. Texas v. United States, 292 U. S. 522, 531, 54 Sup. Ct. 819, 78 L. ed. 
1402 (1934), where the Supreme Court construed “public interest,” as used in 


the Interstate Commerce Act, as meaning public interest relating to adequacy of 
transportation service as stated in the Act. 
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The cases uphold an exercise of the war powers by Congress in a man- 
ner sufficient to reach the economic purposes of total war.** Some of 
the cases even state generally that the war powers are not restricted 
by the Fifth Amendment.’*? The history of American activities in 
wartime seems to lead to the conclusion that our policy has been to 
confiscate enemy property, not to sequestrate it.* The property of 
English citizens was confiscated during the Revolutionary War, and 
this was upheld by the Supreme Court as a justifiable act by a sov- 
ereign.’® The general rule of international law is contrary to this 
view. The authorities agree that enemy property may not be con- 
fiscated, though there is a division among them as to sequestration, 
the majority believing that alien property found in a country at the 
outbreak of war cannot be taken at all, and the minority standing for a 
policy of sequestration during the period of the war.”° 

After the War of 1812 the Supreme Court held that while a court 
could not condemn private property of an alien in the absence of 
legislative authority (which was lacking in the particular case), war 
gives the sovereign a right to take persons and confiscate the property 
of enemies.”* Confiscation was practised during the Civil War and 
upheld by the courts.** The policy of sequestration of enemy property 
was a new one introduced by the Trading with the enemy Act of 


1917.°° The Act gave the President power to take over property of 
enemies and their allies, and provided that citizens or friendly aliens 


16 Miller v. United States, 11 Wall. 268 (U. S. 1870); Kirk v. Lynd, 106 
U. S. 315, 1 Sup. Ct. 296, 27 L. ed. 193 (1882) ; Cummings v. Deutsche Bank, 
300 U. S. 115, 57 Sup. Ct. 359, 81 L. ed. 545 (1937). 

17 Miller v. United States, supra note 16 at 304, 305; Cummings y. Deutsche 
Bank, supra note 16 at 120. But see Ex parte Milligan, 4 Wall. 2, 120-127 
(U. S. 1866); United States v. Russell, 13 Wall. 623, 627 (U. S. 1871); 
United States v. Cohen Grocery Co., 255 U. S. 81, 88, 41 Sup. Ct. 298, 65 L. ed. 
516 (1921); Home Bldg. & Loan Ass’n v. Blaisdell, 290 U. S. 398, 426, 54 Sup. 
Ct. 231, 78 L. ed. 413 (1934). It has been held that friendly aliens are entitled 
to the protection of the due process clause. Wong v. United States, 163 U. S. 
228, 16 Sup. Ct. 977, 41 L. ed. 140 (1896) ; Russian Fleet v. United States, 282 
U. S. 481, 51 Sup. Ct. 229, 75 L. ed. 473 (1931); United States v. Pink, 315 
U. S. 203, 228, 62 Sup. Ct. 552, 86 L. ed. 796 (1942). No discussion is at- 
tempted here as to the right of citizens to compensation under the Fifth 
Amendment if their property is taken by the Custodian. Though some cases 
have stated that where the Fifth Amendment and the war powers conflict, the 
war power should be paramount, Deutsch-Australische v. United States, 59 Ct. 
Cls. 450 (1924), app. dis. 277 U. S. 610, 48 Sup. Ct. 432, 72 L. ed. 1014 (1928), 
it would certainly seem that as to citizens and friendly aliens, the restrictions 
and requirements of the Fifth Amendment cannot be suspended. 

18 GATHINGS, INTERNATIONAL LAW AND AMERICAN TREATMENT OF ALIEN 
Enemy Property (1940). 

19 Ware v. Hylton, 3 Dall. 199, 226 (U. S. 1796). 

20 GATHINGS, op. cit. supra, at 14. 

21 Brown v. United States, 8 Cranch 110, 122 (U. S. 1814). 

22 Miller v. United States, supra note 16; Young v. United States, 97 U. S. 
39, 24 L. ed. 992 (1877). 

28 40 Stat. 411 (1917), 50 U. S. C. App. (1941). 
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whose property was taken could recover it in administrative or court 
proceedings. The Act was held constitutional.** A recent case*® has 
held that Section 9 of the old Act, giving an independent judicial 
remedy to those wronged by any act of the Custodian, is still in effect, 
since if it were not the Act would not be constitutional. One writer 
has expressed the view that the old Act as amended was confiscatory, 
and that the sale of patents by the Custodian to the Chemical Founda- 
tion, upheld by the Supreme Court,”* was really a species of confisca- 
tion. 


The Delegation of Power by the President to the Custodian 


The old Office of Alien Property Custodian was abolished by Ex- 
ecutive Order 6694 of May 1, 1934, and its powers and duties trans- 
ferred to the Office of the Attorney General. The Settlement of War 
Claims Act of 1928 ** had provided a machinery for claims growing 
out of World War I, but in 1934 Congress passed a joint resolution ** 
to the effect that as long as Germany was in default of her war debt, 
all payments under this Act were suspended. This Act was upheld 
as constitutional.*® The payments are still suspended, leaving a large 
fund in the Treasury. On February 12, 1942, all the powers of the 
President under sections 3 (a) and 5 (b) of the old Trading with 
the enemy Act and the new Act were delegated by the President to 


24 Central Union Trust Co. v. Garvan, 254 U. S. 554, 41 Sup. Ct. 214, 65 L. 
ed. 403 (1920); Stoehr vy. Wallace, 255 U. S. 239, 41 Sup. Ct. 293, 65 L. ed. 
604 (1921). 

25 Draeger Shipping Co. v. Crowley, 11 U. S. Law Week 2626 (S. D. N. Y. 
1943). Here the Custodian took stock of Draeger, an American citizen, and a 
domestic corporation, after making a finding that the property was held for the 
benefit of a German corporation, and that the stock represented ownership of a 
business enterprise which was a national of a designated enemy country. This 
was denied by Draeger, who filed a motion for an order directing the Custodian 
to hold the property in his custody until final judgment. The suit was filed 
under Section 9 (a) of the old Trading with the enemy Act, giving any person 
not an enemy or ally of enemy a right to file suit to establish his right to prop- 
erty seized by the Custodian. The Custodian contended that Section 9 (a) did 
not apply to action taken with respect to property of a foreign national under 
Section 5 (b) of the Act, as amended. The court held that the plaintiff was 
entitled to maintain the suit, despite the fact that Executive Order 9193 
(supra note 6) provided that any determination by the Custodian that any 
property or interest of any foreign country or national thereof is the property 
or interest of a designated enemy country or national thereof, is to be final and 
conclusive. The court stated that Section 9 (a) is applicable to action taken 
under Section 5 (b) as amended, and that if no right were given to a citizen to 
establish in court that property taken by the Custodian is not owned or con- 
trolled by a national of a foreign or enemy country, a serious doubt would arise 
as to the constitutionality of the Act. 

26 Zollman, The Return of Property by The Alien Property Custodian (1923) 
21 Mic. L. Rev. 277. 


27 45 Stat. 254 (1928). 
2848 Stat. 1267 (1934). 
29 Cummings v. Deutsche Bank, supra note 16. 
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the Secretary of the Treasury.*® On March 11, 1942, the President by 
Executive Order 9095 delegated to the Alien Property Custodian all 
powers under 3 (a) and 5 (b) except those delegated prior to Febru- 
ary 12, 1942, and specifically revoked his delegation of February 12, 
1942, to the Treasury. Executive Order 9193 of July 9, 1942, amended 
Executive Order 9095 and set forth the powers and duties of the 
Custodian in detail. This Order authorizes the Custodian to take 
“such action as he deems necessary in the national interest, including 

. the power to direct, manage, supervise, control or vest,” with 
respect to business enterprises within the United States or property 
owned by a national of an enemy country, the cash or securities of 
such business enterprises where the same is necessary to the conduct 
of the business enterprise, patents, etc., of foreign countries or in 
which a national of a foreign country has an interest, ships or vessels 
of foreign countries or their nationals, and property or interest in 
judicial administration in favor of an enemy country or national 
thereof. The Order excludes cash, bullion, moneys, currencies, de- 
posits, credits, credit instruments, foreign exchange and securities, 
which are within the province of the Secretary of the Treasury, except 
to the extent that any one of the aforementioned categories should be 
necessary for the “maintenance or safeguarding of other property be- 
longing to the same designated enemy country or the same national 
thereof and subject to vesting pursuant to section 2 hereof.” The real 
line of division between the duties of the Custodian and the Secretary 
is the practical one of whether the assets seized by the United States 
are passive assets—cash, moneys, etc.—or active business enterprises 
or patents which can be put to use in the service of the war effort of 
the United “States. 


The Operations of the Office of the Alien Property Custodian 


The Office of Alien Property Custodian is divided into the follow- 
ing branches: Investigation and Research, General Counsel, Prop- 
erty Division, Business Operations, Division of Liquidation, and 
Division of Administration of Patents, Copyrights and Trademarks. 
The Division of Investigation and Research makes a study of the facts 
concerning property to be vested, based upon reports which were 
filed with the Secretary of the Treasury as to foreign holdings under 
regulations issued pursuant to Executive Order 8389 of April 10, 
1940. A report is made to the Executive Committee, which decides 
whether the property should be vested. If the decision is to vest the 
property, a Vesting Order is drawn, describing the business or prop- 
erty and listing the names of the owners, the natures of the interests, 


807 Fep. Rec. 1409 (1942). 
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etc. The Division which will administer the property is notified of the 
Order, which is then published in the Federal Register. Notice is 
then given to owners or persons having custody or control of the 
property. If the property involved is real property, the Order is 
filed with the recording offices set up in the particular state involved. 
The same procedure is followed in vesting patents or copyrights. 
The property under judicial administration or in litigation is handled 
in one of two ways. The Custodian can vest the interest of the alien, 
or can substitute for him in the court proceedings.** If as a result of 
the action or proceedings, the alien obtains money or property, this 
is paid over to the frozen accounts held by the Treasury Department. 

Administrative machinery has been set up for persons adversely 
affected by a Vesting Order. After the Order has issued, any such 
person has one year in which to file a claim, which is heard by the 
Vested Property Claims Committee. The Committee will order the 
return of the property if it has been vested by mistake. The First 
War Powers Act of 1941 ** makes no provision for appeal from an 
adverse decision by the Committee. However, the recent case of 
Draeger Shipping Co. v. Crowley** holds that Section 9 (a) of the 
old Trading with the enemy Act, providing a remedy for a person 
not an enemy nor an ally of enemy claiming a right in property seized 
by the Custodian, is still in effect. 

If the property vested by the Custodian is in the form of a business 
enterprise, the Business Operations Division takes over and operates 
it so as to expedite the war effort. If liquidation of the business ap- 
pears advisable, the Liquidation Division disposes of it by public sale 
with a notice giving any American citizen the right to buy the business 
or equipment. However, the Custodian may accomplish this by pri- 
vate sale if it is in the best interests of the United States. Real estate 
may be held and administered by the Property Division. Unliquidated 
stocks, bonds and securities are deposited in the Federal Reserve 
Bank of New York to be held for the Custodian. Personal property 
can be stored under bond, and patents and copyrights have been 
licensed to Americans. 


Persons Affected by Foreign Funds and Property Control 


The original Trading with the enemy Act** gave power to the 
President, which was delegated to the Custodian, to take over the 


31 See Estate of Marie K. Renard, 109 N. Y. Law Journal 552 (1943), where 
it was held that it was proper for the Custodian to appear in a representative 
capacity for a resident of France in spite of the fact that the property involved 
had not been vested by the Custodian. 

32 Supra note 4. 

33 Supra note 25. 

34 Supra note 23. 
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property of enemies and allies of enemies. The First War Powers 
Act of 1941, amending section 5 (b) of the old Act, gives the power 
to take the property or interest of any foreign country or national 
thereof. This extends the power to all aliens. The original Act 
contained explicit definitions of “enemies” and “allies of enemies,” ** 
and the courts defined the terms in a number of cases decided under 
that Act.** Executive Orders 8389 and 9193, of April 10, 1940, and 
July 9, 1942, respectively, set forth a definition of the term “national” 
which is extremely broad in effect.*” 

The foregoing discussion of the powers and duties of the Custodian 
has emphasized the relevant executive orders and The First War 
Powers Act of 1941, but a full consideration of the Trading with the 
enemy Act of 1917 was not feasible because it is impossible to deter- 
mine what parts of the statute are, or are not, still in effect. This 
confusion is a matter which should be of grave concern to the Legis- 
lature. Congress, by Joint Resolution of March 3, 1921,** expressly 


35 Supra note 23, sec. 2. 


36 Behn, Mayer & Co. v. Miller, 266 U. S. 457, 45 Sup. Ct. 165, 69 L. ed. 374 
(1925) ; Hamburg-American Co. v. United States, 277 U. S. 138, 48 Sup. Ct. 
470, 72 L. ed. 822 (1928) (status of domestic corporations whose stock is 
owned in whole or part by enemies); see (1942) 20 Tex. L. Rev. 746 for an 
extensive comment on the meaning of “enemy” under the Trading with the 
enemy Act. 

37 Sec. 5 E. “The term ‘national’ shall include, 

(i) Any person who has been domiciled in, or a subject, citizen or resi- 
Powe of a foreign country at any time on or since the effective date of this 

rder, 

(ii) Any partnership, association, corporation or other organization, 
organized under the laws of, or which on or since the effective date of this 
Order had or has had its principal place of business in such foreign country, 
or which on or since such effective date was or has been controlled by, or 
a substantial part of the stock, shares, bonds, debentures, notes, drafts or 
other securities or obligations of which, was or has been owned or con- 
trolled by, directly or indirectly, such foreign country and/or one or more 
nationals thereof as herein defined, 

(iii) Any person to the extent that such person is, or has been, since 
such effective date, acting or purporting to act directly or indirectly for the 
benefit or on behalf of any national or such foreign country, and 

(iv) Any other person who there is reasonable cause to believe is a 
‘national’ as herein defined.” Ex. O. 8389, supra note 1, as amended. 

6. “. .. the term ‘national’ shall have the meaning prescribed in Section 5 of 
Executive Order No. 8389, as amended, provided, however, that persons not 
within designated enemy countries (even though they may be within enemy- 
occupied countries or areas) shall not be deemed to be nationals of a designated 
enemy country unless the Alien Property Custodian determines: (i) that such 
person is controlled by or acting for or on behalf of (including cloaks for) a 
designated enemy country or a person within such country; or (ii) that such 
person is a citizen or subject of a designated enemy country and within an 
enemy-occupied country or area; or (iii) that the national interest of the 
United States requires that such person be treated as a national of a designated 
enemy country... .” Ex. O. 9193, supra note 6. See also, Draeger Shipping 
Co. v. Crowley, supra note 25, for a discussion of “enemy,” “ally of enemy” and 
“national.” 


38 41 Stat. 1359 (1921). 
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excepted the Trading with the enemy Act from the operation of the 
resolution, which stated that the provisions of acts which were con- 
tingent upon the duration of the war were to be construed as though 
the war had ended. However, many of the sections of the old Act*® 
contain the clause “during the present war” (emphasis supplied), 
which seems to indicate that these sections cannot possibly be in effect 
at the present time. Since the beginning of World War II, the courts 
have construed various sections of the old Act, treating them as though 
still in effect.*° No case has been found where the court has construed 
one of the “during the present war” clauses, and presumably the 
holding in such case would be that the provision could not be in 
effect during this war. It would be far better for Congress to clarify 
the situation by proper legislation, because of the importance of the 
property rights involved in the taking over of alien property. 
Mary M. Dewey. 


HANDLING WARTIME STRIKES: NATIONAL LaAsBoR RELATIONS 
BoarD AND WaR LasBor BOARD COMPARED 


Two divergent trends in methods of handling strikes and strikers 
have developed since the War Labor Board was set up to handle labor 
disputes arising in vital war industries. The National Labor Rela- 


tions Board applies its usual strike doctrines during the war period 
because in wartime as in peacetime, it is the duty of that Board to 
prevent unfair labor practices. The War Labor Board, on the other 
hand, applies such principles as will effectively settle the particular 
dispute in a specific case. Perhaps it is because these two Boards are 
foreign in their purposes, the National Labor Relations Board admin- 


38 Sec. 3 (d), 40 Stat. 412 (1917), 50 U. S.C. App. § 3 (d) (1940); Sec. 11, 
40 Stat. 422 (1917), 50 U. S. C. App. §11 (1940); Sec. 13, 40 Stat. 424 (1917), 
50 U. S. C. App. § 13 (1940); Sec. 14, 40 Stat. 424 (1917), 50 U. S. C. App. 
§ 14 (1940). 

40 Ex parte Colonna, 314 U. S. 510, 62 Sup. Ct. 373, 86 L. ed. 357 (1942), 
Secs. 2 (b) and 7 (b); Ex parte Kawato, 63 Sup. Ct. 115, 87 L. ed. 94 (Adv. 
ge) ae” Secs. 2 and 7; Draeger Shipping Co. v. Crowley, supra note 25, 

ec. 9 (a). 

1A recent decision of the War Labor Board effectively illustrates this dis- 
tinction. The union had called a strike in protest against the employer’s alleged 
anti-union acts. The employer filled most of the strikers’ places with new 
employees. The union asked that the strikers be reinstated with back pay. 
The War Labor Board pointed out to the parties that it has no authority to 
make findings of unfair labor practices or to prescribe remedies predicated 
thereon, but in order to preserve the status quo until the National Labor 
Relations Board determined the question, the War Labor Board ruled that the 
company should offer reinstatement to the strikers with back pay. The War 
Labor Board will settle the dispute at hand but cannot determine questions of 
law arising under the Wagner Act. In re Montag Bros., Inc., W. L. B. Case 
No. 799, 11 LRR 780, Feb. 5, 1943. 
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istering the Wagner Act and the War Labor Board carrying out an 
Executive Order in time of emergency, that there respective decisions 
disclose broad distinctions in policies and principles. 

A comparison of those decisions of the National Labor Relations 
Board, which hold the employer guilty of unfair labor practices, with 
those of the War Labor Board, which rule against the employer, dem- 
onstrates that the doctrines applied by the two Boards to strike situa- 
tions differ in many respects. 

The National Labor Relations Board, carrying out the policies of 
the National Labor Relations Act, has continued to uphold the right 
of the worker to self-organization and collective bargaining at a time 
when organized labor, in the national interest, has voluntarily given 
up the right to strike.? Under Section 8 (3) of the Wagner Act, any 
discrimination in regard to hire or tenure of employment or terms or 
conditions of employment, for the purpose of encouraging or discour- 
aging membership in a labor organization, is an unfair labor practice, 
except in the case of valid closed-shop contracts. Among the circum- 
stances which have supported charges of discrimination are: 

Strikers may not be discriminated against in regard to reinstate- 
ment because of their union activity. Delegation to a company- 
dominated union of authority to determine who should be recalled after 
a strike has been held to reveal an intention to discriminate,® and in 
the absence of a valid closed-shop contract, the employer is not pro- 
tected from a finding of unfair labor practices by a plea that the dis- 
crimination resulted from the threat of a strike or other economic 
pressure by a rival union.‘ 

Where a strike is caused by unfair labor practices of an employer, 
the employer has been ordered to reinstate the strikers, dismissing, if 
necessary, persons hired since the strike to replace strikers. Striking 
employees, upon making an unconditional offer to return to work, 
acquire a right to available jobs which, for the purpose of eligibility 
to vote in National Relations Labor Board elections, is superior to 
the right of new employees hired after the strikers’ offer. This rule 


2 The declaration in the Wagner Act (49 Stat. 449, 29 U. S. C. § 151 et seq. 
(1940) ) that “Nothing in this Act shall be construed so as to interfere with or 
impede or diminish in any way the right to strike” amounts to an “express” 
prohibition against discharge of employees for participating in “strikes,” even 
if the “strikes” are conducted on an employer’s Ay 4! during working hours. 
In re Cudahy Packing Co., 29 N. L. R. B. 837, 8 LRR Man. 10, (1941). 

The President “accepted” a pledge of no strikes or lockouts and an agree- 
ment that a War Labor Board should be set up by the President to handle all 
disputes (9 LRR 393). 


asi” Shenandoah-Dives Mining Co., 36 N. L. R. B. 1153, 9 LRR Man. 127 


4In re Greer Steel Co., 38 N. L. R. B. 65, 9 LRR Man. 268 (1942). Also 
In re Borg-Wagner Corp., 38 N. L. R. B. 866, 9 LRR Man. 305 (1942). 
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applies where the union charges that the strike was caused by unfair 
labor practices.’ Although the minor disorders which sometimes ac- 
company strikes are not held to bar reinstatement, the Board does 
not order reinstatement of persons discharged for engaging in a sit- 
down strike, or convicted of serious misconduct.® 

Striking employees are entitled to reinstatement upon their appli- 
cation and to back pay running from the employer’s refusal to rein- 
state them, even assuming that the employer denied their application 
only because their jobs were occupied by strikebreakers, where the 
strike was caused by unfair labor practices.” 

Section 8 (1) of the National Labor Relations Act makes it an 
unfair labor practice for an employer to interfere with the rights guar- 
anteed employees under the Act. In relation to strikes, an employer 
violates Section 8 (1) in the following situations: 

Where employees were induced to abandon unfair labor practice 
strike and to join company organization to protect themselves against 
a threatened lockout or shutdown for failure to do so;* where employ- 
er refused to bargain collectively with the union as the exclusive rep- 
resentative of its employees and prolonged a strike by refusing to 
reinstate all of the striking employees ;* and where employer made a 
speech to employees advising them to await the outcome of a strike 
situation at the plant of an affiliated company.’® 


5In re Kellburn Mfg. Co., 45 N. L. R. B. No. 51, 11 LRR = fist): Cleve- 

es Worsted Mills Co., 43 N. L. R. B. 545, 11 LRR 105 (194 

N. L. R. B. v. Fansteel Metallurgical Corp., 306 U. S. 240, A ‘Sup. Ct. 490, 
83. L. ‘ed. 627 (1939), 4 LRR Man. 515 (1939). Also In re Quality & Service 
Laundry, Inc., 39 N. L. R. B. 970, 10 LRR 198 (1942). 

T Lettie Lee, Inc., 45 N. L. R. B. No. 68, 11 LRIR 366 (1942). For options 
discrimination cases, see: In re Cleveland Worsted Mills Co., > = L. R. B. 
545, 11 LRR 105 (1942) ; In re Register Publishing Co., Ltd., 44 N. L. R. B. 
No. 167, 11 LRR 262 (1942) ; In re American Linen Service Co., 45 N. L. R.B. 
No. 132, 11 LRR 600 (1942) ; In re American Creosoting Co., Inc., 46 N. L. 
R. B. No. 33, 11 LRR 669 (1942) ; In re Boeing Airplane Co., "46 N. L. R. B. 
No. 35, 11 LRR 712 (1942); In re Atlas Pipeline Corp., 45 N. L. R. B. No. 
164, 11 LRR 756 (1942) ; In re Richter’s Bakery, 46 N. L. R. B. No. 58, 11 
LRR 790 (1942); In re Baltimore Transit Co., 47 N. L. R. B. No. 18, 12 
en = (1943) ; In re Taylor-Colquitt Co., 47 N. L. R. B. No. 22, 12 LRR 

943). 

8In re John Engelhorn & Sons, 42 N. L. R. B. 866, 10 LRR 838 (1942). 
Also: Where employer required ‘employees, as a condition of continuing to 
occupy company-owned dwellings, to enter into individual contracts not to 
strike so long as stated work remains to be done (In re _— Western Mush- 
room Co., 27 N. L. R. B. 352, 7 LRR Man. 7 (1940) ) 

®In re Poultrymen’s Service Corp., 41 N. L. R. B. 444, 10 LRR 609 (1942). 
Also: Where employer urged employees, while bargaining with a union, to 
sign a petition opposing a strike, although no strike had been threatened and 
notified the employees that “with a strike pending,” the company could no 
longer afford to sell them coal on credit (In re Great Western Mushroom Co., 
27 N. L. R. B. 352, 7 LRR Man. 72 (1940)). 

10Tn re Van Deusen Dress Mfg. Co., 45 N. L. R. B. No. 102, 11 LRR 634 
(1942). Also: In re Pennsylvania Handbag Frames Mfg. Co., 41 N. L. R. B. 
1454, 10 LRR 682 (1942); In re National Mineral Co., 39 N. L. R. B. .344, 
10 LRR 268 (1942). 





WAR LAW NOTES 369 


Section 8 (5) makes it an unfair labor practice for an employer to 
refuse to bargain collectively with representatives of his employees 
and where employer’s refusal to bargain provokes a strike, such strike 
is an unfair labor practice strike. Prolongation of a strike was at- 
tributable to employer where it continued its pre-strike technique of 
vacillation in order to avoid presentation of proof of the union’s ma- 
jority status and its duty to bargain.” 

The following cases illustrate the circumstances under which the 
War Labor Board will uphold the union’s violation of the no-strike 
clause and the remedies which the Board grants to employees: 

Ordinarily, the union’s violation of the no-strike clause is not suf- 
ficient cause for invalidating a collective bargaining agreement, even 
though the Board may agree with the employer’s contention in the 
dispute.** The Board rules that since union-management agreements 
are of particular importance during time of war, they should be set 
aside only on the basis of “extraordinary circumstances” and that, 
therefore, violation of a no-strike clause by the union does not void its 
contract with the employer where such circumstances do not exist.'® 

The decision in the case of the Ralston-Purina Company granted 
maintenance-of-membership clause,’* although the union members en- 
gaged in a strike since Pearl Harbor, where the strike was unauthor- 
ized by local or national officers and was caused by “goading” of union 
members by non-union workers and delinquent members.”®> For the 
same reason, the Board granted maintenance-of-membership despite 
a series of slow-downs and work stoppages.’® 


11In re L. Hardy Co., 44 N. L. R. B. No. 197, 11 LRR 287 (1942). Also: In 
re American Foundry, 43 N. L. R. B. 1277, 11 LRR 230 (1942); In re Barrett 
Co., 41 N. L. R. B. 1327, 10 LRR 726 (1942). 

12 Tn re Stevens Metal Co., 4 War Las. Rep. 300, 11 LRR 338 (1942). 

13 [bid. 

14 To promote harmony and increased production, the War Labor Board at the 
request of the union commonly grants a maintenance-of-membership clause re- 
quiring employees, who are members in good standing according to the constitu- 
tion and by-laws of the union, 15 days after the order of the War Labor 
Board, and all employees who subsequently join the union, to remain members 
in good standing for the duration of the contract, as a condition of employment, 
where the union contends that a union security provision is necessary to com- 
pensate for the loss of strike as a bargaining weapon (In re Ingalls Iron Co., 
6 War Las. Rep. 171, 11 LRR 709 (1943)). Typical instances at various 
periods are: In re International Harvester Co., W. L. B. Cases Nos. NDMB 4, 
NDMB 4-A, NDMB 839, 10 LRR 279, April 15, 1942; In re Brown & Sharpe 
Mfg. Co., W. L. B. Case No. 101, 10 LRR 482, June 3, 1942; In re Los An- 
geles Steel Casting Co. 4 War Las. Rep. 214, 11 LRR 285 (1942); In re 
Cincinnati Industries, Inc., 4 War Las. Rep. 371, 11 LRR 403 (1942); In re 
Caterpillar Tractor Co., 5 War Las. Rep. 34, 11 LRR 443 (1942); In re Atlas 
Powder Co., 5 War Las. Rep. 371, 11 LRR 560 (1942); and In re Hercules 
Powder Co., 5 War Las. Rep. 453, 11 LRR 592 (1943). 

154 War Las. Rep. 375, 11 LRR 401 (1942). 

16 In re Acme Steel Co., 6 War Las. Rep. 53, 11 LRR 658 (1943). Also: In 
re General Steel Castings Co., 6 War Las. Rep. 33, 11 LRR 746 (1943). 
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Maintenance-of-membership was granted despite a one-week strike, 
where the strike resulted from a “number of unfortunate circum- 
stances” and the Board ruled that the company and the Government 
officials must share with the union the responsibility for the strike.’” 
And the Board holds that the union is entitled to clauses in a contract 
with employer providing among other things, for compulsory deduc- 
tion of union dues and initiation fees from wages of union members 
despite the occurrence of a strike, where the union claims that the 
company’s hostile attitude provoked the strike and where the strike 
was neither instigated nor condoned by local or international union 
leaders.** The Board granted the union maintenance-of-membership, 
despite the occurrence of a number of strikes, where the strikes oc- 
curred before Pearl Harbor and the union had demonstrated a co- 
Operative attitude in eliminating work stoppages since that time.?® 

Despite the occurrence of two work stoppages, the Board decided 
that the union is entitled to a maintenance-of-membership clause, 
where the strikes were spontaneous, were not authorized by either 
local or international unions, and were quickly ended by union repre- 
sentatives. The Board repeated, however, that a union which de- 
liberately engages in a work stoppage has little claim for consideration 
by the Board of its demand for union security; that the Board in no 
way condones work stoppages which have occurred in the past; and 
that a repetition of such conduct would be interpreted by the Board 
as such a demonstration of irresponsibility as to require the cancella- 
tion of the union-maintenance clause granted.”° 

From the foregoing, it is clearly evident that the National Labor 
Relations Board consistently prohibits unfair labor practices in strike 
situations as well as in respect to striking employees themselves. If 
the strike is unauthorized and the strikers are blameless, or if the 
circumstances of an unauthorized strike are “extraordinary, mitigating, 
or unfortunate,” the War Labor Board grants the union protection 
in the form of union security. This warrants the conclusion that the 
purpose of the strike policy of the National Labor Relations Board is 
to prevent unfair labor practices and to protect the employees’ right 
of self-organization for the purpose of collective bargaining and that 
the War Labor Board, by its complex application of intricate formulae 


17In re Borg-Wagner Corp., 6 War LAs. Rep. 233, 11 LRR 710 (1943). 

18In re Moltrup Steel Co., 6 WAr Las. Rep. 308, 11 LRR 749 (1943). 

19In re Timken Roller Bearing Co., 6 War Las. Rep. 121, 11 LRR 663 
(1943). The company was denied a no-strike clause which provided for the 
payment of a fine of $1,000 by the union for each day of strike and for loss of 
seniority to any employee participating in a strike in view of the employees’ 
excellent record of codperation with the company since Pearl Harbor. 

20 In re Ohio Steel Foundry Co., 6 War Las. Rep. 24, 11 LRR 625 (1943). 
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and elaborate exceptions, seeks to promote harmonious management- 
union relations in order to avoid interruption of war production. 

The following decisions illustrate circumstances in which the em- 
ployer is not found guilty of violating the Wagner Act as compared 
with situations in which the War Labor Board refuses union security : 

An early decision of the National Labor Relations Board held that 
the National Labor Relations Act prohibits employers from requesting 
individual strikers to return to work, even if the strike has not been 
caused by any unfair labor practice.** A recent decision, however, 
gives the employer greater freedom of action than heretofore. An 
employer may make direct appeals to strikers to return to work— 
through the press and individual bulletins—where the strike was not 
caused by unfair labor practices but, on the contrary, was designed to 
compel him to do what he might not do lawfully under the Act. An 
employer may publicize his views on the merits of a strike through 
newspapers, advertisements, and otherwise.”* 

Leading precedents governing cases of stoppages, slow-down 
strikes, and “installment plan” strikes have been overruled by a recent 
decision of the National Labor Relations Board.** The Board laid 
down a new doctrine for partial or slow-down strikes when it held 
that (1) union employees may legally be discharged for interferring 
or attempting to interfere with production facilities, although they 


do so without violence and through concerted activities directed by 
their union; and (2) partial strikers may be suspended from em- 


21 In re Manville-Jenckes Corp., 30 N. L. R. B. 382, 8 LRR Man. 55 (1941). 
22 Supra note 7. 


23 The Board held in its basic decision that: 

(1) Any activity by employees designed to carry out a program of their 
union is a “union activity’ and it is discrimination in violation of section 
8 (3) of the National Labor Relations Act to discharge because of any 
union activity unless the Board should regard the particular activity as 
“indefensible” (In re Harnischfeger Corp., 9 N. L. R. B. 676, 3 LRR Man. 
316 (1938) ). 

The Board supplemented this holding with the following decisions: 

(1) Employers may not discharge union members for leading work stop- 
pages, even if those discharged are believed to have shut off production 
machinery (In re Cudahy Packing Co., 29 N. L. R. B. 837, 8 LRR Man. 
10 (1941)). 

(2) Employer may not discharge a vital maintenance employee working 
during a strike, because of his taking orders from a union officer instead of 
the employer, and attempting to shut down machinery necessary to prevent 
spoilage of large quantities of material (In re Wilson & Co., Inc., 30 
N. L. R. B. 314, 8 LRR Man. 50 (1941) ). 

(3) Employer may not discharge union employees allegedly for “in- 
subordination” in refusing to comply with the employer’s orders to perform 
a job from which a union leader had been displaced (In re Niles Fire Brick 
Co., 30 N. L. R. B. 426, 8 LRR Maw. 61 (1941)). 

(4) An employer may not discharge union employees for concertedly 
refusing to work overtime when required to do so by the employer (In re 
C. G. Conn, Ltd., 7 N. L. R. B. 337, 3 LRR Man. 445 (1938) ). 
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ployment so long as the employer reasonably believes that they are 
likely to engage in similar activity or to refuse to carry out their 
orders of work. However, if employees have done no more than 
refuse to work or to obey orders pursuant to the union’s program, 
the Board still holds that the employer may not discharge them. 
Under its prior rule, such purported discharge was remediable by 
reinstatement and back-pay orders but in its current decision, the 
Board treats the attempted discharge as “ineffective” rather than il- 
legal and back pay is not ordered for the time the employees are 
“suspended.” Where employees interfere with production facilities, 
however, the Board upholds the employer’s right effectively to dis- 
charge them.** 

Dealing with a sudden or “wildcat” strike, called without any 
notice to the employer or making any demands upon it prior to the 
strike action, the National Labor Relations Board holds: 

(1) Refusal to deal with a union in settling a strike does not con- 
stitute violation of the Wagner Act where the employer expressly 
bases its refusal upon the fact that the union does not represent a 
majority of the employees; (2) encouragement and assistance by 
the employer to non-strikers going through the union’s picket line 
does not amount to illegal interference; (3) individual offers of rein- 
statement to strikers are not unlawful where there are no coercive 
elements in the form or tenor of the offers; (4) an employer may 
pay a bonus to non-striking employees where it voluntarily pays 
strikers their usual wages for the period of the strike and a bonus is 
necessary to avoid paying strikers more for not working than non- 
strikers would receive for working.”® 

The War Labor Board has laid down the following principles in 
applying sanctions against breaches of the no-strike agreement and the 
Board refuses protection to the union under the following circum- 
stances : 

The Board refuses to grant “any form” of protection for the union 
in the face of a record showing violation by the union of the no-strike 
pledge, at least where there are no mitigating circumstances.** And 
the fact that one of the strikes is called to bring about certification 
of the dispute to the War Labor Board is not sufficient to take a case 
out of the general rule. A strike of even a few hours’ duration is 
sufficient to deprive a union of a maintenance-of-membership clause if 


cise re Mt. Clemens Pottery Co., 46 N. L. R. B. No. 85, 11 LRR 754 


25In re Chas. Bloom, Inc., 45 N. L. R. B. No. 172, 11 LRR 516 (1942). 
26 In re Monsanto Chemical Co., W. L. B. Case No. 292, 10 LRR 896 (1942). 
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the stoppage was a calculated and deliberate act by the local union 
officials and condoned by the union itself.? 

The War Labor Board refused a union security clause where a 
local union “called a serious strike over comparatively small issues,” 
with the provision that the union might again bring its case before the 
Board, but in the meantime it must make a record which would con- 
vince the Board of repentance and responsibility.2* Not even a con- 
ditional award of union maintenance will be made, however, where 
there is a record of seven strikes in seven weeks, even though the 
union’s officers made sincere efforts to persuade the men to return 
to work, where the strikes were in violation of a collective bargaining 
contract and were resorted to without prior recourse to established 
arbitration procedure. The union was given the privilege, however, 
to petition the Board after ninety days for reconsideraton.”® 

The Board refused to grant the request of the union that the em- 
ployer should pay those employees who lost two days’ work because 
they refused to cross the “plant” picket lines in keeping with the 
company’s customary policy of paying for necessary absences. The 
Board’s position is that no allowance of any kind will be made for 
stoppage of work due to labor trouble.*° Where the union requested 
reinstatement for employees who walked out without notice to super- 
visors after being implicated in a strike called by the union, the War 
Labor Board held that the employees who walked out were dis- 
charged. Their remedy, it stated, is through the grievance procedure 
under the contract with the majority union.** 

The War Labor Board will not grant a maintenance-of-membership 
provision unless the union can demonstrate its responsibility. In a 
case where the employer offered to extend a wage increase to union 
members if the union would forego maintenance-of-membership and 
the check-off-arrangements, the Board decided that the wage increase 
should be given to all employees but that because the union has author- 
ized and engaged in a strike, it is not entitled to membership-main- 
tenance until it can demonstrate its responsibility.** For the purpose 
of determining whether a union is sufficiently “responsible” to be 
awarded a membership-maintenance provision on a contract, the War 
Labor Board draws a distinction between taking a strike vote and 


27 In re General Chemical Co., 4 War Las. Rep. 247, 11 LRR 95 (1942). 
28 In re East Alton Mfg. Co., 5 War Las. Rep. 47, 11 LRR 438 (1942). 


(194 5) re Electric Storage Battery Co., 5 War Las, Rep. 227, 11 LRR 506 


80 In re Ohio Bell Telephone Co., 6 War Las. Rep. 249, 11 LRR 782 (1943). 
31In re Briggs Mfg. Co., 5 War Las, Rep. 340, 11 LRR 561 (1942). 


(1943) re Pittsburgh Limestone Corp. 6 War Las. Rep, 301, 11 LRR 745 
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actually engaging in a strike or slow-down, on the ground that the 
difference between a strike vote and an actual stoppage of work may 
be tremendous. The further reason is given in the Dahlstrom Metallic 
Door Company case that the company is located in a community which 
has consistently attempted to check organization of labor.** In the 
case of the Jamestown Steel Partition Company, the slow-down was 
unauthorized by union officials and was at least partially caused by 
shortage of materials.** 

A union maintenance clause may be awarded but conditioned upon 
prevention by the union of future strikes under penalty of withdrawal 
of the provision. Such an award is proper, despite a record of strikes 
which ordinarily would be viewed as indicating lack of union re- 
sponsibility sufficient to justify refusal of this privilege, where the 
Board believes that the international officers of the union will be able 
to achieve discipline in the future. The Board found that the inter- 
national union ‘had not authorized any of the strikes and that, al- 
though the president of the local union was closely connected with 
one of the strikes, other representatives of the local were not in 
sympathy with it.** This decision illustrates the degree of “responsi- 
bility” that the War Labor Board requires the union to demonstrate 
before it can be granted protection. 

From this comparison, although the National Labor Relations Board 
allows the employer greater freedom than heretofore in dealing with 
strikers and although some of the Board’s leading precedents have 
been overruled, the Board still applies its usual strike doctrines during 
the war period. Changes, such as those as have occurred, did not 
result from an emergency situation nor were they made to prevent 
work stoppages without due consideration for the rights which the 
Act sets out to protect. The War Labor Board, on the other hand, 
in effect holds that no employer can provoke a strike, and then expect 
the Board to refuse any form of union security but that any union 
bringing about a strike, which on the surface appears to be sponta- 
neous but is actually union sponsored, “must expect to be dealt with 
very harshly by this Board.” ** Since the spread in prevalence of 
membership-maintenance clauses is attributed largely to the influence 
of the War Labor Board, the inference is drawn that the War Labor 
Board has used the membership-maintenance formula as a basis for 


886 War Las. Rep. 98, 11 LRR 660 (1943). 

346 War Las. Rep. 98, 11 LRR 662 (1943). 
(19a) re Yellow Truck & Coach Mfg. Co., 5 War Las. Rep. 244, 11 LRR 504 
(194 In re Worcester Pressed Steel Co., W. L. B. Case No. 142, 11 LRR 211 
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resolving many union security disputes which were settled privately 
without going to the Board.** 


Sanctions 


When an employer or a union refuses to abide by the decisions 
laid down by the War Labor Board or the National Labor Relations 
Board, the method of enforcement available to the National Labor 
Relations Board differs widely from that used by the War Labor 
Board. It is the function of the Circuit Court of Appeals, in exercise 
of an informed discretion, to determine whether the order of the Na- 
tional Labor Relations Board against the employer is appropriate and 
to enter a decree enforcing, modifying, or setting aside, in whole or 
in part, the order of the Board. The jurisdiction of the court is 
exclusive and its judgment and decree is final except that it is subject 
to review by the Supreme Court of the United States.** The first in- 
dication as to the means available to the War Labor Board to discipline 
strikers was given when the Board informed participants in an un- 
authorized strike to end the strike or face the loss of jobs.*® Paving 
the way for application of sanctions in the first instance of defiance 
of the War Labor Board’s orders on the part of employees, the 
President of the United States, on August 13, 1942, ordered the Navy 
to take over and operate the plant of the General Cable Company at 
Bayonne, New Jersey.*° When the striking coal miners in the Penn- 
sylvania anthracite fields defied the order of the War Labor Board 
to return to work, despite urging by union officials, the President 
ordered the miners to return to work within forty-eight hours or the 
Government would take the “necessary steps” to protect the security 
of the nation. By the time the ultimatum expired, most of the miners 
had returned to their jobs. The strike was a protest against an in- 
crease in union dues and was unauthorized by the union.** 


Conclusions 


The essential differences in the handling of wartime strikes by 
these two Boards are: 


The National Labor Relations Board was set up to administer 


3? The Board gives as its reasons for awarding maintenance of membership: 
(1) To protect the union against fear of inability to maintain itself and against 
an uncooperative attitude on the part of the employer ; (2) to lessen apparent 
union instability, and (3) to give security to a union which claimed that it was 
likely to disintegrate during the war because material gains for its members were 
Prevented by the wage stabilization program (11 LRR 695). 
8N. L. R. B. v. Ford Motor Co., 119 F. a 326 (C. C. A. 5th, 1941), 8 

LRR Man. 656 (1941), 29 U. S. C. § 160 (1935). 

38910 LRR 473. Also: In re 59 Textile Mills, W. L. B. Cases Nos. 105, 123, 
10 LRR 890 (1942). 


40 F. O. 9220 ‘on 13, 1942), 7 Fep. Rec. 6413, 10 LRR 788, 824. 
4111 LRR 667 


376 THE GEORGE WASHINGTON LAW REVIEW 


a law, the Wagner Act. Unlike the Presidentially-created War La- 
bor Board, the National Labor Relations Board may not properly 
change its interpretations with changing conditions, without Con- 
gressional amendment of the law. The War Labor Board was 
created as the result of an emergency situation and its policies may 
change to meet that emergency. The decisions of the National 
Labor Relations Board lay down principles of law; the rulings of 
the War Labor Board are settlements of particular disputes in 
time of “emergency” and are not legal “precedents.” In carrying 
out its primary purpose, which is protection of employees in the 
right of collective bargaining over wages, hours and working condi- 
tions, the National Labor Relations Board handles wartime strike 
situations with that purpose forming the basis for its decisions; the 
War Labor Board’s primary purpose is to prevent strikes, and in 
handling wartime strikes, its rulings are based on the “no-strike- 
no-lockout agreement for the duration of the war.” The National 
Labor Relations Board applies its usual strike doctrines during war- 
time, continuing to protect the right of the employee to resort to 
strikes as a form of economic pressure by employees, to enforce ac- 
ceptance of their terms of collective bargaining; the War Labor 
Board grants protection to unions to compensate for the loss of the 
right to strike in wartime. The purpose of the National Labor Rela- 


tions Act is to diminish the causes of labor disputes; the purpose of 
the Executive Order which created the War Labor Board, is to pre- 
vent strikes in a wartime emergency. 


ETHEL M. DENNY. 





RECENT CASES 


ADMINISTRATIVE Law—CovERAGE OF WALSH-HEALEY PUBLIC 
Contracts AcT—JUDICIAL REVIEW OF SECRETARY'S JURISDICTION— 
INVESTIGATORY Powers.—Between 1936 and 1938 petitioner, Endi- 
cott Johnson Corporation, was awarded government contracts for 
boots, shoes, gymnasium shoes and arctic overshoes in designated 
places of manufacture under the Walsh-Healey Public Contracts Act, 
49 Stat. 2036, 41 U. S. C. $$ 35-45 (1936). As required by the 
Act the Company made certain stipulations concerning wages and 
hours to be paid employees working on the contracts, Jd. §1 (b), 
(c), §6. The Secretary, subsequent to the contracts involved in this 
case, made a ruling that employees working on material or supplies 
incorporated in the ultimate product in integrated establishments fell 
within the purview of the Act, No. 1§4(2) (a). The Secretary 
instituted an administrative proceeding charging petitioner with viola- 
tion of the stipulations and ordered a hearing on the complaint. Sub- 
poenas duces tecum were issued to produce chiefly the payroll records 
of the plants making the finished articles and also of physically sepa- 
rated plants making supplies such as counters, rubber heels and 
cartons for packaging. The Company refused to produce the records 
for the latter plants but willingly supplied the records of the plants 
designated in the contracts. On application of the Secretary to the 
District Court for an order of enforcement, petitioner denied that 
the records of the separate plants were relevant to any matter within 
the jurisdiction of the Secretary. A full hearing was had before the 
District Court over the Secretary’s objection and the order was de- 
nied. 37 F. Supp. 604 (N. D. N. Y. 1941), 40 F. Supp. 254 (N. D. 
N. Y. 1941). The Circuit Court of Appeals reversed the lower 
court. 128 F. (2d) 208 (C. C. A. 2d, 1942). The United States 
Supreme Court granted certiorari. Held, (two Justices dissenting) 
that the admitted facts leave no doubt that under the statute deter- 
mination of the issue of coverage was primarily the duty of the Sec- 
retary. Endicott Johnson Corp. v. Perkins, 87 L. ed. 329 (Adv. Op.) 
(1943). 

The Act directs the Secretary and not the District Court to ad- 
minister the Act. Perkins v. Lukens Steel Co., 310 U. S. 113, 60 
Sup. Ct. 869, 84 L. ed. 1108 (1940) and cases there cited. It ap- 
plies only to contractors who voluntarily enter into competition to 
obtain government business on terms of which they are fairly fore- 
warned by inclusion in the contract. The payroll records were rele- 
vant to the inquiry because if in fact there had been no underpay- 
ment, as disclosed by a routine examination of those records, the 
issue of coverage would have become academic. In the view of the 
Court the Secretary was not bound to make a separate determination 
of coverage of the plants in question before she may examine the pay- 
roll records. Such a determination was included in the scope of 
authority given to administer the Act pursuant to which a hearing 
on the complaint was in progress. The District Court disabled the 

[ 377 ] 
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Secretary from rendering a complete decision on the alleged viola- 
tion. By the terms of the Act her findings of fact, after notice and 
hearing, are conclusive on government procurement officers when 
awarding contracts to effectuate the penal provisions of the Act and 
are conclusive upon the courts when supported by a preponderance 
of the evidence. The issues raised concerning coverage of the Act, 
as implemented by the rulings of the Secretary, including effect of 
the later ruling on integrated companies, the nature of the business 
organization, and practices of procurement, manufacture and storage 
were appropriate for the administrative hearing. The Court further 
stated that the power granted the Secretary was so clearly within 
the limits of Congressional authority as to make unnecessary a dis- 
cussion of the constitutional questions raised on the appeal. 

Judicial interference with administrative proceedings has been a 
frequent source of Supreme Court decisions. In Myers v. Bethlehem 
Shipbuilding Corp., 303 U. S. 41, 49, 58 Sup. Ct. 459, 82 L. ed. 638 
(1938), it was held that the courts have no jurisdiction to enjoin an 
administrative hearing under the National Labor Relations Act on 
an interlocutory appeal. Administrative remedies as provided for by 
the statute must be exhausted before resort to the courts. N.L.R. B. 
v. Jones & Laughlin Steel Co., 301 U. S. 1, 46, 47, 57 Sup. Ct. 615, 
81 L. ed. 893 (1937). Upon application to a court for enforcement 
of a subpoena, “appropriate defense” may be made but the court may 
not substitute its findings for that of the administrative agency. Myers 
v. Bethlehem Shipbuilding Corp., supra. The constitutional guaranty 
against self-incrimination and the right of privacy may be raised. 
Ellis v. I. C. C., 237 U. S. 434, 35 Sup. Ct. 645, 59 L. ed. 1036 
(1915), cf. Boyd v. United States, 116 U. S. 616, 6 Sup. Ct. 524, 29 
L. ed. 746 (1886). A vague subpoena that does not charge a viola- 
tion may be resisted. F. T. C. v. American Tobacco Co., 264 U. S. 
298, 44 Sup. Ct. 336, 68 L. ed. 696 (1924) ; or the subpoena may be 
attacked on the ground that an unauthorized person issued it. Cudahy 
Packing Co. v. Holland, 315 U. S. 357, 62 Sup. Ct. 651, 86 L. ed. 
654 (1942). The right of the administrative tribunal to require evi- 
dence may be tested. J. C. C. v. Brimson, 154 U. S. 447, 14 Sup. 
Ct. 1125, 38 L. ed. 1047 (1894). When application is made to se- 
cure evidence for another proceeding the auxiliary court is limited to 
constitutional defenses or that the evidence is clearly incompetent, 
immaterial or irrelevant. Dowagiac Mfg. Co. v. Lochren, 143 Fed. 
211, 215 (C. C. A. 8th, 1906). The doctrine of exhaustion of ad- 
ministrative remedies before appeal to the courts is now elementary 
law. Prentis v. Atlantic Coast Line Co., 211 U. S. 210, 29 Sup. Ct. 
67, 53 L. ed. 150 (1908); Berger, Exhaustion of Administrative 
Remedies (1939) 48 Yate L. J. 981. For the present-day aspect of 
the related problem of “jurisdictional facts” raised in the case of 
Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 
(1932), see (1938) 24 Va. L. Rev. 653; note (1936) 50 Harv. L. 
Rev. 78. 

The Endicott Johnson case seems correctly decided. The dissent- 
ing opinion, grounded on the concept that there was no lawful subject 
of inquiry, cf. J. C. C. v. Brimson, supra, Harriman v. 1. C. C., 211 
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U. S. 407, 29 Sup. Ct. 115, 53 L. ed. 253 (1908), might have con- 
siderable force as applied to a statute less specific in its procedural 
provisions than the Act in the present case. Having voluntarily sub- 
jected itself to the conditions prescribed by Congress for government 
procurement contracts, petitioner fell within the reach of the author- 
ity conferred by the Act upon the Secretary, including her authority 
to determine its coverage as a step toward fulfilling the intent of the 
Act to raise wages and better working conditions. Adequate judicial 
review is provided when a determination has been made by the Sec- 
retary and the aid of the courts is sought either to enforce or to set 
it aside. Rested squarely on the terms of the Act in controversy, the 
instant decision should not be taken as a broad sanction of self-deter- 
mination of jurisdiction by administrative agencies in general. 


Cc. ¢. 


CONSTITUTIONAL Law—ConrF ict oF Laws—Futt FAITH AND 
CrEDIT—VALIDITY OF ForEeIGN Divorce Decrees—Happock v. 
Happock OvEeRRULED.—Petitioners Hendrix and Williams were mar- 
ried to their respective spouses in North Carolina and lived there 
until May, 1940, at which time they went to Nevada, and on June 
26, 1940, each filed a divorce action in the Nevada court. The de- 
fendants to the divorce suits entered no appearance nor were they 
personally served in Nevada. Service was by publication in a Las 
Vegas, Nevada, newspaper in the action against Mr. Hendrix and 
by mailing a copy of the summons and complaint to the last known 
address, whereas the local sheriff served the Nevada papers on Mrs. 
Williams in North Carolina. On August 26, 1940, petitioner Wil- 
liams was granted a divorce, the court finding that “the plaintiff has 
been and now is a bona fide and continuous resident of the County 
of Clark, State of Nevada, and had been such resident for more than 
six weeks immediately preceding the commencement of this action 
in the manner prescribed by law.” On October 4, 1940, Mrs. 
Hendrix was granted a divorce with the same findings as above by 
the court and on the same day petitioners were married to each other 
in the state of Nevada. Upon return to North Carolina, petitioners 
were indicted and tried for bigamy, offering as a defense exemplified 
copies of the Nevada divorce proceedings. Convicted of the crime 
of bigamy and such conviction being affirmed by the North Carolina 
Supreme Court, 220 N. C. 445, 17 S. E. (2d) 769 (1941), certiorari 
was granted by the Supreme Court of the United States. Held, (two 
Justices dissenting ) that since one of the alternative grounds on which 
the jury may have reached their verdict of guilty is unconstitutional 
the judgment could not stand. North Carolina v. Williams, 63 Sup. 
Ct. 207, 87 L. ed. 189 (Adv. Op.) (1942). 

From the record below the Court determined that the case was 
submitted to the jury on two theories. First, that a Nevada divorce 
decree based on substituted service, where defendant made no ap- 
pearance, need not be recognized in North Carolina under the rule 
established in Haddock v. Haddock, 201 U. S. 562, 26 Sup. Ct. 525, 
50 L. ed. 867 (1906). The second theory was under the doctrine 
laid down in Bell v. Bell, 181 U. S. 175, 21 Sup. Ct. 551, 45 L. ed. 
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804 (1901), that where neither party was domiciled in the state a 
divorce decree obtained therein on constructive service was not en- 
titled to full faith and credit under Art. IV, § 1, of the Constitution. 
Expressly ignoring the latter theory the Court overruled Haddock 
v. Haddock, supra, by name, and reversed and remanded the case, 
applying the doctrine enunciated in Stromberg v. California, 283 
U. S. 359, 51 Sup. Ct. 532, 75 L. ed. 1117 (1931), that if one of the 
grounds for conviction is invalid under the Federal Constitution, the 
judgment could not be sustained. Reviewing the decisions since the 
Act of May 26, 1790, 1 Stat. 122, 28 U. S. C. §687, Mr. Justice 
Douglas stated that judgments as distinguished from statutes of a 
sister state were intended by Art. IV of the Constitution to be valid 
in all states if rendered with procedural due process. Fauntleroy v. 
Lum, 210 U. S. 230, 28 Sup. Ct. 641, 52 L. ed. 1039 (1908) ; Christ- 
mas v. Russell, 5 Wall. (U. S.) 290, 18 L. ed. 475 (1866); Davis 
v. Davis, 305 U. S. 32, 59 Sup. Ct. 3, 83 L. ed. 26 (1932); Mil- 
waukee County v. M. E. White Co., 296 U. S. 268, 56 Sup. Ct. 229, 
80 L. ed. 220 (1935) ; Alaska Packers Assn. v. Industrial Accident 
Comm. of California, 294 U. S. 532, 55 Sup. Ct. 518, 79 L. ed. 1044 
(1935). It was further pointed out that substituted service is not a 
barrier. Atherton v. Atherton, 181 U. S. 155, 21 Sup. Ct. 544, 45 
L. ed. 794 (1901). Dealing with the concept of the matrimonial 
domicil the Court could see no distinction between a matrimonial 
domicil and one acquired later, see Mr. Justice Holmes, dissenting, 
Haddock v. Haddock, supra, p. 631; that the fault or wrong of a 
deserting spouse should not be a jurisdictional fact to bar a state 
from dealing with the marital relation of its domiciliaries. Practical 
considerations, including the legitimacy of offspring, says the Court, 
emphasize the essential function of the full faith and credit clause in 
substituting a command for former principles of comity. In a sepa- 
rate concurring opinion, Mr. Justice Frankfurter stated that the 
tangled situation in the marital field was intrinsically legislative, not 
lending itself to judicial judgment and that the doctrine laid down 
in Haddock v. Haddock, supra, would turn the United States Su- 
preme Court into a divorce and probate court. A court, he said, has 
no authority nor is it competent to formulate social policy. 

Mr. Justice Murphy’s dissent was grounded on public policy, that 
the interest of each state should be weighed when applying the full 
faith and credit clause. In a vigorous dissent Mr. Justice Jackson 
stressed lack of domicil of petitioners in Nevada, saying that in its pre- 
occupation with the full faith and credit clause, the Court had slighted 
the due process clause. He criticized the Court’s treatment of the in 
rem aspect of the case, stating that the marriage relationship could not 
be compared with land or chattels, that a person possessing continu- 
ing rights under a marriage should not be deprived of such rights 
without a hearing. 

It is submitted that the decision is correct. In analyzing this im- 
portant decision it must be remembered that the Court did not con- 
sider the question of fraud in connection with the alleged domicil in 
Nevada. It expressly decided the case under the assumption that a 
bona fide domicil in Nevada existed without passing on that issue. 
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Haddock v. Haddock, supra, has been the cause of much controversy 
and was severely criticized. Beale, Constitutional Protection of De- 
crees for Divorce (1906) 19 Harv. L. Rev. 586. Later, however, 
Professor Beale rationalized that the decision was not expressly con- 
trary to the existing cases and that it must be understood that the 
Court’s determination of the validity of Mr. Haddock’s divorce in 
Connecticut was dictum. Beale, Haddock Revisited (1926) 39 Harv. 
L. Rev. 417. The marriage relationship is sui generis, being neither 
in rem nor in personam. It has been the subject of proposed inter- 
state legislation, ¢.g., PROCEEDINGS OF GOVERNORS’ CONFERENCE 
(1910) 185-98; Ames, Proposed Amendments of the Constitution of 
the United States, ANNUAL REPORT OF THE AMERICAN HISTORICAL 
AssociATION (1896). The problem is essentially legislative, not ju- 
dicial. Under the full faith and credit clause local state public policy 
must be subservient to judgments of a sister state validly obtained or 
a chaotic condition will result. a & C. 


CONSTITUTIONAL LAW—STATE Pric—E CONTROL—APPLICATION TO 
FEDERAL GOVERNMENT CONTRACTS—SUPREMACY CLAUSE—JURIS- 
DICTION OVER FEDERAL ENCLAVES.—Milk control laws of California 
and Pennsylvania fix minimum prices at which milk may be sold 
within the state. In two cases decided the same day, milk dealers— 
Pacific Coast Dairy and Penn Dairies—who were successful com- 
petitive bidders for federal government contracts, supplied milk to 
the United States Army at prices below the minima fixed by state 
laws. In the Pacific Coast Dairy case the milk was supplied for use 
at Moffett Field, which is owned outright by the United States. In 
the Penn Dairies case the sales were made for use at Indiantown Gap 
Military Reservation, held by the United States under lease from 
the Commonwealth of Pennsylvania. For such conduct proceedings 
were instituted to revoke the license of the California dealer and 
renewal of the license of the Pennsylvania dealer was denied. Held, 
that the Pennsylvania statute may be validly applied since the mili- 
tary reservation in that state was not subject to exclusive federal 
jurisdiction, but that the California statute may not be validly ap- 
plied to sales in that state for use on a military enclave subject to 
exclusive federal jurisdiction. Pacific Coast Dairy, Inc. v. Depart- 
ment of Agriculture of California (Justices Frankfurter and Murphy 
dissenting), Penn Dairies, Inc. v. Milk Control Commission of Penn- 
sylvania (Justices Douglas, Black, and Jackson dissenting) (U. S. 
Sup. Ct., 1942), 11 U. S. Law WEEK 4221, 4225. 

These cases present another facet of the problem of federal im- 
munity versus states’ rights as related to the jurisdiction of Congress 
“to exercise exclusive legislation” as to a federal enclave. UNITED 
StaTEs CoNsTITUTION, Art. I, § 8, Cl. 17. The opposite legal results 
reached by the Court rest upon a distinction derived from the differ- 
ence in the nature of the government’s proprietary interest in the 
sites in question. The distinction seems tenuous and highly artificial. 
“Exclusive jurisdiction” over federal areas within a state is not a 
“categorical imperative.” Rather it should be applied as a practical 
conception for the flexible reconciliation of federal-state relation- 
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ships. The clash between the right of the states to fix minimum 
prices and the interests of the Federal Government is once again 
resolved in favor of the states by the Penn Dairies decision. Rohrer 
v. Milk Control Board, 322 Pa. 257, 186 Atl. 336 (1936); Muk 
Control Board v. Gosselin’s Dairy, 301 Mass. 174, 16 N. E. (2d) 
641 (1938); Paterson Milk and Cream Co., Inc., v. Milk Control 
Board, 118 N. J. L. 383, 192 Atl. 838 (1937). Section 3709 of the 
Revised Statutes, 41 U. S. C. §5 (1940), requires public adver- 
tising for all government purchases with certain stated exceptions. 
The purpose is “to give all persons equal rights to compete for gov- 
ernment contracts; to prevent unjust favoritism, or collusion or 
fraud in the letting of contracts for the purchase of supplies; and 
thus to secure for the government the benefits which arise from com- 
petition.” United States v. Brookridge Farm, Inc., 111 F. (2d) 461, 
463 (C. C. A. 10th, 1940). Under the rule of Penn Dairies, supra, 
none of the benefits of competitive bidding would accrue for obviously 
all bids would be at the minimum price. The United States as inter- 
vener argued that under the supremacy clause of the CONSTITUTION, 
Art. VI, §2, the Federal Government cannot be regulated by the 
states in the performance of its necessary duties, such as supplying 
food to the armed forces. It was contended that the state law fix- 
ing a minimum price circumvented the intent of the federal statute 
and was thus violative of the supremacy clause. This contention is 
supported in Mr. Justice Douglas’ dissenting opinion which main- 
tains that the Quartermaster Corps acted under War Department 
regulations issued pursuant to law, citing Standard Oil Co. v. John- 
son, 316 U. S. 481, 484, 62 S. Ct. 1168, 86 L. ed. 1611 (1941). If 
the competitive bidding statute can be considered an assertion of 
federal power in the field of price control, it constitutionally super- 
sedes any exercise of a conflicting state power. Erie R. R. Co. v. 
New York, 233 U. S. 671, 683, 34 S. Ct. 756, 58 L. ed. 1149 (1913) ; 
Cloverleaf Butter Co. v. Patterson, 315 U. S. 148, 62 S. Ct. 491, 
86 L. ed. 754 (1941). 

It is true that the Supreme Court has repeatedly held that govern- 
ment contractors are not immune from state taxation. James v. Dravo 
Contracting Co., 302 U. S. 134, 139, 58 S. Ct. 208, 82 L. ed. 155 
(1937); Trinityfarm Construction Co. v. Grosjean, 291 U. S. 466, 
54 S. Ct. 469, 78 L. ed. 918 (1933). In Alabama v. King & Boozer, 
314 U. S. 1, 62 S. Ct. 43, 86 L. ed. 3 (1941), a contractor erected 
an Army camp under a cost-plus contract and the Court upheld a 
tax on the sale of materials which was ultimately paid by the United 
States. All safety and health laws, of which the Pennsylvania Milk 
Control Act is one, increase prices. See (1942) 51 Yare L. J. 482. 
Since Alabama v. King & Boozer, supra, such laws are deemed valid 
even though the increased cost is directly passed on to the govern- 
ment. The oft-quoted dissent of Chief Justice Holmes in an earlier 
case, Panhandle Oil Co. v. Mississippi ex rel. Knox, 277 U. S. 218, 
224, 48 S. Ct. 451, 453, 72 L. ed. 857 (1927), represents the pre- 
vailing thought in most of these decisions, “. . . when the govern- 
ment comes into a state to purchase I do not see why it should be 
entitled to stand differently from any other purchaser.” 
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In the absence of express congressional legislation exempting 
government contracts from state price regulation and in the face of 
the rule of Alabama v. King & Boozer, supra, it may be that the 
opinion in Penn Dairies was foreshadowed. The result, however, 
seems inimical to the war effort for the following reasons: (1) Un- 
certainty stems from the apparent conflict between the Pennsyl- 
vania and California cases. Under the combined force of the two 
decisions, it will presumably be necessary for every Army contract- 
ing officer to determine in each instance whether the post he is 
supplying is within exclusive federal jurisdiction. Bowen v. Johnston, 
306 U. S. 19, 27, 59 S. Ct. 442, 83 L. ed. 455 (1938) (difficulty of 
determining exclusive federal jurisdiction). Mr. Justice Frankfurter 
in his dissent to the California decision points out that it is surely 
not the policy of either Congress or the Army that the authority of 
contracting officers should vary from state to state and post to post. 
On the contrary, it is reasonable to assume that uniformity throughout 
the land would be a vital factor in the war effort. (2) There will be 
an increased cost to the government in procuring supplies for the 
armed forces. (3) The benefits of competitive bidding will be lost. 
There have been indications that Congress may pass legislation to 
exempt federal contracts from the regulatory control of states. See 
H. R. 6750, 77th Cong. (1942) which was reported favorably by the 
House Ways and Means Committee but which died with the end of 
the session. H. Rept. 1887, 77th Cong. (1942). It is likewise 
possible that Congress under its granted power to raise and support 
armies, ConsTITUTION, ArT. I, § 8, Cl. 12, and with the support of 


the supremacy clause may declare state price regulations inapplicable 
to government contracts. Until it does so, the decision in Penn 
Dairies will doubtless stand firm. E. C. F. 


ConTEMPT oF CouRT—CRIMINAL LAW—STATUTE OF LIMITATIONS 
—MISBEHAVIOR IN THE PRESENCE OF THE Court or So NEAR 
THERETO AS TO OBSTRUCT THE ADMINISTRATION OF JUSTICE.—Peti- 
tioners conspired to effect a corrupt settlement of litigation by inducing 
a Federal District Court on February 1, 1936, through false repre- 
sentations to dismiss certain suits then pending between the State 
Superintendent of Insurance and various insurance companies and to 
order a distribution of funds impounded by the court. Subsequently a 
substantial portion of the moneys was diverted to the petitioners. On 
exposure of the nefarious scheme, criminal contempt proceedings were 
instituted by information against petitioners in July, 1940. Judg- 
ments of conviction were affirmed by the Circuit Court of Appeals. 
128 F. (2d) 676 (C.C.A. 8th, 1942). The Supreme Court granted 
certiorari. Held, that if any contempt had been committed, it had 
been barred by the statute of limitations. Pendergast, et al. v. United 
States, 87 L. ed. (Adv. Op.) 275 (1943). (Jackson, J., dissenting, 
Frankfurter, J., concurring in part.) 

The power of the federal courts to punish for contempts of their 
authority and dignity has been recognized from the earliest days of 
their existence. For the genesis and growth of the power, see Fox, 
History or CONTEMPT OF Court (1927); Thomas, PRoBLEMS OF 
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Contempt oF Court (1934). In this country the development of the 
contempt power falls into three periods. In the first period the Judici- 
ary Act of 1789 (1 Stat. 83), declaratory of the common law, permit- 
ted federal judges to punish all contempts as incidental to the very ex- 
istence of the courts. United States v. Hudson, 7 Cranch 32 (1812) ; 
Anderson v. Dunn, 6 Wheat. 204 (1821). The abuse of the power, 
which was extended to punishment of persons for criticising the acts 
of judges, culminated in the famous case of the impeachment of Judge 
Peck, Stansbury, REPoRT OF THE TRIAL OF JAMES H. Peck (1837), 
and inaugurated a second period in the enactment of the Act of 
March 2, 1831, 4 Stat. 487, 28 U. S. C. § 385, reénacted without 
change as Section 268 of the Judicial Code. The Act declares that 
the power of the federal courts to inflict summary punishment for 
contempt “shall not be construed to extend to any case except the 
misbehavior of . . . persons within the presence of such courts, or so 
near thereto as to obstruct the administration of justice. . . .” In 
this second period the Act was construed to embrace contempts that 
had a reasonable tendency to obstruct the administration of justice. 
Toledo Newspaper Co. v. United States, 247 U. S. 402, 38 Sup. Ct. 
560, 62 L. ed. 1186 (1918). But the words “so near thereto” were 
interpreted to establish a casual relationship as opposed to physical 
proximity. Savin, Petitioner, 131 U. S. 267, 9 Sup. Ct. 699, 33 L. 
ed. 150 (1889) ; Cleveland v. Chamberlain, 1 Black 419, 17 L. ed. 
93 (U. S. 1875); Ex Parte McLeod, 120 Fed. 130 (D. Ala. 1903) ; 
In re Independent Pub. Co., 240 Fed. 849, 853 (C. C. A. 9th, 1917) ; 
Craig v. Hecht, 263 U. S. 255, 44 Sup. Ct. 103, 68 L. ed. 293 (1923) ; 
Conley v. United States, 59 F. (2d) 929 (C. C. A. 8th, 1932) ; Sin- 
“198 - United States, 279 U. S. 749, 49 Sup. Ct. 471, 73 L. ed. 938 
1937). 

In the Toledo case the Supreme Court stated that it made no 
difference that the acts of the defendant did not in fact obstruct the 
administration of justice but the important consideration was that 
they had a reasonable tendency to obstruct. The Court stated further 
that the acts were an attempt to pervert, obstruct and distort the 
judgment of the court and of justice itself and so far as they reasonably 
tended to succeed, to that extent it was contempt of court and so 
punishable. The third period was ushered in by Nye v. United States, 
313 U. S. 33, 61 Sup. Ct. 810, 85 L. ed. 1172 (1941), upon which 
the petitioners relied in the present case. In the Nye case the con- 
tempt committed was persuading a litigant in a federal court to dis- 
miss a wrongful death suit. This was done by getting the plaintiff 
intoxicated and having him write a letter to the court, some 100 miles 
from his home. The Supreme Court confined “so near thereto” to a 
purely spatial nearness to the physical presence of the court, thus 
expressly overruling the test laid down in the Toledo case. In making 
this decision, the Court supported its view by the Savin, Sinclair and 
Conley cases, supra, representative of the view of the courts in the 
second period. The Nye case may be said to represent a reversion to 
the earlier line of authorities before the Toledo case. See dissenting 
opinion below of Riddick, J., in the instant case, 128 F. (2d) at 687. 
Cf. (1924) 37 Harv. L. Rev. 1010. In the present case the courts 
below decided that the conduct of petitioners constituted punishable 
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contempt as “misbehavior” in the “presence” of the court. 35 F. 
Supp. 593, 596 (W. D. Mo. 1940); 39 F. Supp. 189, 191-195 (W. 
D. Mo. 1941) ; 128 F. (2d) 676, 681-683 (C. C. C. 8th, 1942). The 
majority of the Supreme Court merely assumed this arguendo and 
rested its decision on the ground that the prosecution was barred by 
the applicable statute of limitations. R. S. § 1044, 18 U.S. C. § 582 
(1942). 

Both the result reached and the Court’s failure to pass upon the 
question of contempt are regrettable. As Mr. Justice Jackson pointed 
out, the fraud and deceit upon the District Court was patently con- 
temptuous “misbehavior” and was as much in the “presence” of the 
court as physical acts directed at the judge or a disturbance of peace 
in the courtroom. While counsel for petitioners were wholly innocent, 
they were deceived into obtaining the order of the court. No matter 
how strictly the criterion of the Nye case may be applied, its facts are 
distinguishable from the instant case where the acts of petitioners were 
in a substantial sense in the physical presence of the court. Moreover, 
the overt acts of petitioners actually obstructed the course of judicial 
administration. It is also difficult to accept the conclusion of the 
majority that the offense was barred by the statute of limitations. 
In discussing this phase of the case, Mr. Justice Jackson pointed 
out that it was the purpose of the conspirators to obtain not only the 
order from the court but also to get the money out of the hands of the 
court. These acts were all supplemental to each other and constituted 
separate parts of a continuing offense, each part being dependent on 
the other for the success of the whole venture. If petitioners had 
not been successful in their fraudulent representations to the court, 
they never would have been able to handle the money as they did. 
Therefore, it seems untenable that petitioners could obtain a huge sum 
of money by “misbehavior” in the “presence” of the court and, while 
the court still had jurisdiction over the case, escape punishment 
merely because they were able to conceal their fraud until the expira- 
tion of an arbitrary period which no court has previously held to be 
specifically applicable to criminal contempts of the type here involved. 


J.A.K. 


EMINENT DoMAIN—DECLARATION OF TAKING ACT—VALUE DUE 
To ANNOUNCEMENT OF PROJECT—RETURN OF Excess DEPosIT.— 
The Central Valley Reclamation Project was reauthorized by Con- 
gress in the Act of August 26, 1937 (50 Stat. 844), having been 
approved as a California State project in 1932. Lands of respond- 
ents, staked out as early as March, 1936, were needed for relocation 
of a railroad. On December 14, 1938, the government filed a com- 
plaint in eminent domain and, on the same day, pursuant to the Dec- 
laration of Taking Act (46 Stat. 1421, 40 U. S. C. §§ 258a-e (1931)), 
filed a declaration of taking and deposited $2,550 in court as esti- 
mated just compensation. This sum was paid to respondents by 
order of the court. The action in eminent domain was tried by a 
jury, which found the value of the lands as of the date of taking, 
excluding value due to the announcement of the project, to be $600, 
and a decree was entered against respondents for the excess amount 
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received. The Circuit Court of Appeals reversed. 125 F. (2d) 75 
(C. C. A. 9th, 1942). Held, that just compensation does not include 
enhancement in value of the land resulting from announcement of the 
public project; the United States is entitled to have judgment for the 
excess amount deposited. United States v. Miller, 63 Sup. Ct. 276, 
87 L. ed. 251 (Adv. Op.) (1943). 

This is the first opinion from the Supreme Court under the 
Declaration of Taking Act. It has long been the settled interpreta- 
tion of the Fifth Amendment that value at the time of taking is the 
measure of compensation to which the landowner is entitled. Kerr 
v. South Park Commissioners, 117 U. S. 379, 6 Sup. Ct. 801, 29 
L. ed. 924 (1886); 2 Lewis, Eminent Domain (3d ed. 1909) 
§ 705. The owner must be compensated for what is taken from him, 
but that is done when he is paid its fair market value for all available 
uses and purposes. United States v. Chandler-Dunbar Co., 229 U.S. 
53, 33 Sup. Ct. 667, 57 L. ed. 1063 (1913). The value of the land 
to the party taking it is not the test of what should be paid, nor should 
the fact that the land is desired or needed for a particular public use 
be considered when it is taken for that use. Olson v. United States, 
292 U. S. 246, 54 Sup. Ct. 704, 78 L. ed. 1236 (1934) ; McGovern v. 
New York, 229 U. S. 363, 33 Sup. Ct. 876, 57 L. ed. 1228 (1913) 
(reservoir purposes). It is the value to the owner, or the loss caused 
to him, and not the value to the condemnor, that is to be taken into 
consideration. Bauman v. Ross, 167 U. S. 548, 17 Sup. Ct. 966, 
42 L. ed. 270 (1897). The necessities of the public or of the party 
seeking to condemn land cannot be taken into consideration in fixing 
its value. San Diego Land & Town Co. v. Neale, 88 Cal. 50, 25 Pac. 
977 (1891). If it is known from the beginning what the site of the 
new public work is to be, the owner is not entitled to the benefit of 
the general rise in values of other lands, as his land could never have 
been expected to enjoy the proximity of the improvement. Pierce 
County v. Duffy, 104 Wash. 426, 176 Pac. 670 (1918) (land con- 
demned for army post). But if the exact site was not known at first, 
the added present value of the land in the neighborhood of the pro- 
posed improvement may be considered in determining the value of 
the land to be taken. Guyandotte Valley R. Co. v. Buskirk, 57 W. 
Va. 417, 50 S. E. 521 (1905). See Hale, Value to the Taker in Con- 
demnation Cases (1931) 31 Cor. L. Rev. 1. 

The result reached by the District Court in the present case in ex- 
cluding from the value any increase owing to the Central Valley 
Project is squarely supported by the Court’s decision in Shoemaker 
v. United States, 147 U. S. 282, 13 Sup. Ct. 361, 37 L. ed. 170 (1893) 
(taking land for public park in District of Columbia). The rule of 
valuation for which the government contended in this case is sup- 
ported by numerous other authorities. If authorization of the project 
had depressed the value of respondents’ lands, the government could 
not have discharged its obligation to make just compensation by pay- 
ing the depreciated prices. Hermann v. North Pennsylvania R. R., 
270 Pa. 551, 113 Atl. 828 (1921); cf. Danforth v. United States, 
308 U. S. 271, 60 Sup. Ct. 231, 84 L. ed. 240 (1939). That the 
converse of this proposition is true has been so held. Murray v. 
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United States, 130 F. (2d) 442 (App. D. C. 1942) ; May v. Boston, 
158 Mass. 21, 32 N. E. 902 (1893). There is no guarantee that he 
whose land is taken shall derive a positive pecuniary advantage from 
a public work whenever a neighbor does. McCoy v. Union Elevated 
R. R., 247 U.S. 354, 38 Sup. Ct. 504, 62 L. ed. 1156 (1918). 

It is well settled that the courts will order the repayment of gov- 
ernment moneys which the recipient in justice ought to restore. 
United States v. Wurts, 303 U. S. 414, 58 Sup. Ct. 637, 82 L. ed. 932 
(1938) ; United States v. Barlow, 132 U. S. 271, 10 Sup. Ct. 77, 33 
L. ed. 346 (1889). An interpretation of § 258a of the Declaration 
of Taking Act was made recently by the Fifth Circuit Court of Ap- 
peals when it declared that the deposit paid into the registry of the 
court is expressly designated as estimated just compensation for the 
land condemned and taken; the estimate is not final; the final award 
is left to be ascertained and awarded in the proceeding and estab- 
lished by judgment. Garrow v. United States, 131 F. (2d) 724 
(C. C. A. 5th, 1942), cert. den. 11 U. S. Law Week 3249 (Feb. 16, 
1943). In cases similar to the instant one, state courts have given 
judgments for restitution in the principal proceeding instead of re- 
quiring a further separate hearing. Carish v. County Highway Com- 
mittee, 216 Wis. 375, 257 N. W. 11 (1934) ; Douglas v. Indianapolis 
Traction Co., 37 Ind. App. 332, 76 N. E. 892 (1906) ; 2 Lewis, op. 
cit. supra § 843. Decisions of the United States Supreme Court show 
that the District Court in this case had jurisdiction to achieve that 
result. Where money has been given or paid by one party in litiga- 
tion to another under the compulsion of a judgment or order of the 
court, the court will decree restitution if its judgment or order is 
later set aside and justice requires that the payment be restored. 
Baltimore & Ohio R. R. v. United States, 279 U. S. 781, 49 Sup. Ct. 
492, 73 L. ed. 954 (1929); Northwestern Fuel Co. v. Brock, 139 
U. S. 216, 11 Sup. Ct. 523, 35 L. ed. 151 (1891); see United States 
v. Morgan, 307 U. S. 183, 197, 59 Sup. Ct. 795, 83 L. ed. 1211 
(1939). 

It appears that the Court’s holding in excluding value due to the 
announcement results in no injustice to landowners when such in- 
creases in value are actually caused by the action of the condemnor. 
To hold otherwise would encourage speculation in land values near 
areas where the government is undertaking public works programs 
with the consequence that the cost to the government of land needed 
in a project but not at first specifically settled on for condemnation, 
would become unreasonable. It seems, however, that no increase due 
to the project since 1932, when the state contemplated action, or at 
least since 1936, when the ground was staked out, should have been 
allowed. 


That the excess payment should be returned to the government 
gives a fair and just interpretation to the provisions of the Declara- 
tion of Taking Act. An opposite decision may have the effect of in- 
ducing officers in discharging their duties to the United States to 
reduce their estimates by weighing the risk of overappraisal against 
the undesirable consequences of insufficient deposit. Such a result 
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would tend to thwart the purpose of the statute to give quick and 
ample compensation to the landowner and would tend to impose an 
unnecessary obligation upon the government to pay interest. 


G. B. 


FEDERAL Power ACT—JURISDICTION OF FEDERAL Power CoMMIS- 
SION—INTERSTATE WHOLESALE SALES OF ELECTRICAL ENERGY.— 
Hartford Electric Light Company is an electric utility producing elec- 
tricity and distributing it to ultimate consumers in Hartford, Con- 
necticut, and vicinity. For some years prior to 1936 it had been a 
member of the Connecticut Valley Power Exchange, a “pool” com- 
posed of utilities in Massachusetts and Connecticut. In the operation 
of the Exchange, energy generated by Hartford was transmitted and 
sold to Massachusetts utilities, the energy being delivered by Hart- 
ford to the Connecticut Power Company at Hartford’s substation 
adjacent to its generating plant, and being transmitted by Connecti- 
cut Power over its transmission line to the Massachusetts companies. 
Upon the passage of the Federal Power Act, Hartford withdrew from 
the Exchange, sold the substation and wires between it and the bush- 
ings on the wall of the generating station to Connecticut Power, and 
thereafter sold energy to Connecticut Power for transmission to the 
Massachusetts companies, the delivery taking place at the bushings 
in the generating station. A small part of the energy delivered to 
Connecticut Power was used in serving its own customers in Con- 
necticut. An order of the Federal Power Commission asserted juris- 
diction over Hartford and required compliance with a prior order 
prescribing a uniform system of accounts for “public utilities” subject 
to its jurisdiction. Held, that the transaction with Connecticut Power 
is a sale of electric energy at wholesale in interstate commerce. Hart- 
ford owns facilities for such sale, is a “public utility” within the mean- 
ing of the Federal Power Act, 49 Stat. 847 (1935), 16 U. S. C. 824 
(1940), and is therefore subject to Federal Power Commission juris- 
diction. Hartford Electric Light Co. v. Federal Power Commission, 
131 F. (2d) 953 (C. C. A. 2d, 1942). 

Section 201 (b) of the Act states that it shall apply to “the trans- 
mission of electric energy in interstate commerce and to the sale of 
electric energy at wholesale in interstate commerce . . .” and that the 
Federal Power Commission “shall have jurisdiction over all facilities 
for such transmission or sale of electric energy . . . but shall not have 
jurisdiction over facilities used for the generation of electric energy 
or over facilities used for local distribution or only for the transmis- 
sion of electric energy in intrastate commerce, or over facilities for 
the transmission of electric energy consumed wholly by the trans- 
mitter.” Section 201 (e) defines a “public utility’ as any person 
who owns or operates facilities subject to the jurisdiction of the Com- 
mission. 

Prior to the Act it had been settled that sales of gas or electricity 
at wholesale in interstate commerce were beyond the regulatory 
powers of the states. The state of destination may not regulate the 
wholesale transaction, Public Utilities Commission v. Landon, 249 
U. S. 236, 39 Sup. Ct. 268, 63 L. ed. 577 (1919) ; Missouri v. Kansas 
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Natural Gas Co., 265 U. S. 298, 44 Sup. Ct. 544, 68 L. ed. 1027 
(1924). Nor may the state of the selling company regulate it. Public 
Utilities Commission v. Attleboro Co., 273 U. S. 83, 47 Sup. Ct. 294, 
71 L. ed. 549 (1927). But a sale to a consumer of gas which has 
been transported interstate is a local matter and may be regulated by 
the state, Public Utilities Commission v. Landon, supra. This is true 
even when the distributor itself transmits the gas in interstate com- 
merce. Pennsylvania Gas Co. v. Public Service Commission, 252 
U. S. 23, 40 Sup. Ct. 279, 64 L. ed. 434 (1920). 

The legislative purpose of the Act was to fill the gap in state regu- 
latory powers created by the above decisions; but, on the other hand, 
the intent of Congress to avoid encroachment upon the authority of 
the states is clearly shown by the legislative history. S. Rept. 621, 
74th Cong., Ist Sess., pp. 17-19 (1935) and H. Rept. 1318, 74th 
Cong., Ist Sess., pp. 7-8 (1935). In determining the scope of the 
Act, it must be read in the light of the views of Congress at the time 
of the enactment. Parker v. Motorboat Sales Co., 314 U. S. 244, 
62 Sup. Ct. 221, 86 L. ed. 184 (1941). At that time it was settled 
that a sale within a state of goods which were intended to be subse- 
quently shipped by the purchaser in interstate commerce was a “sale 
in interstate commerce.” Western Union Telegraph Co. v. Foster, 
247 U. S. 105, 38 Sup. Ct. 438, 62 L. ed. 1006 (1918); Dahnke- 
Walker Co. v. Bondurant, 257 U. S. 282, 42 Sup. Ct. 106, 66 L. ed. 
239 (1921); Lemke v. Farmers Grain Co., 258 U. S. 50, 42 Sup. 
Ct. 244, 66 L. ed. 458 (1922); Shafer v. Farmers Grain Co., 268 
U. S. 189, 45 Sup. Ct. 481, 69 L. ed. 909 (1923). A distinction 
has been taken between sales made with a view to a certain result 
and those made simply with indifferent knowledge that the buyer 
contemplates that result. Superior Oil Co. v. Mississippi, 280 U. S. 
390, 395, 50 Sup. Ct. 169, 74 L. ed. 504 (1930); Louisville and 
Nashville R. R. Co. v. Parker, 242 U. S. 13, 37 Sup. Ct. 4, 61 L. ed. 
119 (1916). One cannot escape the impact of the Act by a trans- 
parent claim of ignorance of the interstate character of the movement. 
Warren-Bradshaw Drilling Co. v. Hall, 63 Sup. Ct. 125, 87 L. ed. 
99 (Adv. Op.) (1942), (1943) 11 Geo. Wash. L. Rev. 260. In 
the instant case the court relied upon the seller’s complete knowledge 
of the purpose of the transaction and the interstate destination in- 
tended ‘by the purchaser in determining that it was a “sale in inter- 
state commerce.” 

Hartford contended that, even if the sale were in interstate com- 
merce, the Commission had no jurisdiction because its facilities were 
only for generation and distribution and that it had no facilities for 
transmission. The court, however, emphasized that jurisdiction ex- 
tended in the disjunctive to facilities for transmission or for sale of 
electric energy and properly concluded that the term “facilities” used 
in the Act was broader than mere apparatus and must include the 
corporate organization, contracts, records and the like, used in the 
sale of energy. The majority of the court went further and held that 
the Act conferred jurisdiction over generation facilities when they 
were used as aids to interstate wholesale sales. In a concurring opin- 
ion Justice Hand agreed with the broad meaning of “facilities” but 
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preferred to leave undecided the question whether the Commission 
has any jurisdiction over facilities for generation as such because 
they are also facilities for sale. 

The facts of the instant case are unique in respect to the seller’s 
knowledge of the interstate destination of the energy, and the “knowl- 
edge” test may be too rigorous for many similar transactions in the 
electric utility industry. In many situations, the network of trans- 
mission interconnections ‘beyond the seller’s facilities affords numer- 
ous alternative destinations for the seller’s energy, and various paths 
of the “pool” facilities may be in use at various times during the year, 
depending upon the operating factors at work in the pool, such as the 
fluctuating demands of consumers, the dispatching of loads among 
the several generating units in the pool, and the necessity for having 
generating equipment and transmission lines out of service at various 
times for purposes of testing, maintenance and repair. Perhaps a 
more satisfactory test of what is a “sale in interstate commerce” is 
whether the course of business entered into by the seller could be ex- 
pected generally to result in interstate movements of any part of the 
energy delivered to the buyer. Cf. Jersey Central Power and Light 
Co. v. Federal Power Commission, 129 F. (2d) 183 (C. C. A. 3d, 
1942), reargument ordered, U. S. Sup. Ct., 11 U. S. Law Week 3251; 
Texas & N. O. R. R. Co. v. Sabine Tram Co., 227 U. S. 111, 33 
Sup. Ct. 229, 57 L. ed. 442 (1913) ; Mulford v. Smith, 307 U. S. 38, 
59 Sup. Ct. 648, 83 L. ed. 1092 (1939); Currin v. Wallace, 306 
U. S. 1, 59 Sup. Ct. 307, 83 L. ed. 441 (1939). 

A practical result of the decision is that it effectively precludes any 
attempt by utility companies, whose major business is local and intra- 
state but who sell some energy in interstate commerce, to avoid juris- 
diction by both federal and state regulatory bodies by segregating 
the interstate transmission in the hands of a separate corporation, 
even though the separation results in no affiliation between the com- 
panies. Knowledge by the producer or seller of power of the inter- 
state destination of the energy sold to the newly-created transmission 
company would bring the producer or seller under federal jurisdiction. 

O. L. H. 


MINIMUM WAGE STATUTES—ILLEGAL ConTRACTs—PuBLic Pot- 
1cyY—RIGHT TO RECOVER DIFFERENCE BETWEEN ACTUAL AND MINI- 
MUM WacE—The city of Danville was unable to pay the minimum of 
$175 per month to firemen in accordance with the Illinois “Firemen’s 
Minimum Wage Act” (Inu. Rev. Stat. (1941), ch. 24, par. 12-1) and 
decided to discharge twenty-five firemen. The firemen proposed in 
writing to accept less than the minimum wage provided there would 
be no layoffs. The city agreed. After the agreement had been in 
force for several years, the firemen sought to recover the difference 
between the wages actually received and the minimum wage fixed by 
the statute. Held, that even though a contract to accept or pay less 
than the minimum statutory wage is generally void as a violation of 
public policy, yet to permit recovery here would amount to an un- 
mitigated fraud on the public. George v. City of Danville (Ill. Sup. 
Ct. 1942), 11 Law Week 2448. 
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Minimum wage statutes are generally regarded as enacted for the 
benefit of the public as well as for the benefit of the individual em- 
ployee. Larsen v. Rice, 100 Wash. 642, 171 Pac. 1037 (1918); City 
of Glendale v. Coquat, 46 Ariz. 478, 52 P. (2d) 1178 (1935); Note 
102 A. L. R. 842. The right of the employee to the minimum wage 
is an irrevocable benefit forced upon him by the public policy and it 
cannot be waived or estopped by the employee or by anyone else. 
United States v. Andrews, 240 U. S. 90, 36 Sup. Ct. 349, 60 L. ed. 
541 (1916); Wright v. State, 223 N. Y. 44, 119 N. W. 83 (1918) ; 
Hamilton v. Edmundson, 235 Ala. 97, 177 So. 743 (1937); Anne 
Arundel County v. Goodman, 172 Md. 559, 192 Atl. 325 (1937) ; 
State ex rel. Rothrum v. Darby, 345 Mo. 1002, 137 S. W. (2d) 532 
(1940). An executory agreement in derogation of the minimum 
wage benefit is illegal and absolutely void as against public policy 
and unenforceable at the instance of either party. Pitsch v. Con- 
tinental & Commercial National Bank of Chicago, 305 Ill. 265, 137 
N. E. 198 (1922) ; Louisville v. Thomas, 257 Ky. 540, 78 S. W. (2d) 
767 (1935) ; Gallaher v. Lincoln, 63 Neb. 339, 88 N. W. 505 (1901). 
After an illegal employment contract has been executed, public 
policy demands that the employee have the right to recover the full 
amount of the minimum wage even though the employee is im pari 
delicto with the employer. Miller v. United States, 103 Fed. 413 (S. 
D. N. Y., 1900); Ohio National Bank of Washington v. Hopkins, 8 
App. D. C. 146 (1896) ; Werner v. Hillman Coal & Coke Co., 300 
Pa. 256, 150 Atl. 471 (1930); Note 70 A. L. R. 972; State ex rel 
Hartzell v. City of Seattle, 199 Wash. 455, 92 Pac. (2d) 199 (1939). 
There are a few minority decisions, based on the grounds of some 
fiction such as calling the amount of the reduction a donation or an 
assignment, that the employee cannot recover after the illegal contract 
is executed. For a collection of the minority cases see State ex rel. 
Kaser v. Leonard, 164 Ore. 579, 102 P. (2d) 197, Note 129 A. L. R. 
1145 (1940); Altenberg v. City of Superior, 228 Wis. 272, 280 
N. W. 342 (1938); Note 118 A. L. R. 1458. These decisions, re- 
gardless of what fiction they may use, result in a reduction of wages 
below the minimum specified by the public policy and thereby under- 
mine and nullify the highly desirable social policy underlying the ever 
increasing number of state minimum wage statutes and they should be 
overruled. (1938) 22 Minn. L. Rev. 889. The Supreme Court has 
appropriately said that “Mere words and ingenuity of contractual ex- 
pression, whatever their effect between the parties, cannot by descrip- 
tion make permissible a course of conduct forbidden by law.” United 
States v. City of San Francisco, 310 U. S. 16, 60 Sup. Ct. 749, 84 L. 
ed. 1050 (1940). 

Thus, it would appear at first blush that the result in the instant 
case was erroneous. This view is supported by a recent decision in a 
case similar on all points to the instant case, where the firemen and 
policemen were allowed to recover; but the issue of a superior public 
policy requiring the enforcement of the agreement, on which issue the 
instant case was decided, was not raised by counsel or mentioned by 
the court. State ex rel. Pike v. City of Bellingham, 183 Wash. 439, 
48 P. (2d) 602 (1935). Also, the Supreme Court of Texas, in a 
similar case, allowed the firemen to recover primarily because the 

9 
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Texas statute made it a criminal offense for any city official to pay or 
make an agreement to pay less than the minimum wage specified. 
Morrison v. City of Fort Worth, 138 Texas 10, 155 S. W. (2d) 908 
(1941). 

ees here does not dispute any of the above mentioned general 
principles. On the contrary, it has consistently followed them and has 
very recently upheld the employee’s right to recover in two cases. 
Anderson v. City of Jacksonville, 380 Ill. 44 (1942); Kennedy v. 
City of Joliet (Ill. Sup. Ct. 1942) (not yet reported). 

But a well-settled exception to the general rule is that where the 
public policy requires it, a court may grant aid to either of equally 
guilty parties to an illegal contract even though that party will receive 
a benefit from his guilty conduct. In re Builders Finance Association, 
Inc., 26 F. (2d) 123, 125 (S. D. Calif. 1928); Basket v. Moss, 115 
N. C. 448, 20 S. E. 733, 734 (1894) ; Tate v. Commercial Building 
Association, 97 Va. 74, 33 S. E. 382, 383 (1899); 12 Am. Jur. § 214, 
note 11. And when the public is one of the parties, the general rules 
as to contracts against public policy do not necessarily apply with the 
same force. Burke v. Wheeler County, 54 Ga. App. 81, 187 S. E. 246, 
249 (1936) ; Slaughter Cattle Co. v. Potter County, 235 S. W. 295, 
317 (Tex. Civ. App., 1921). Also, as here, where the agreement is 
simply unauthorized, or does not involve moral turpitude and is not 
expressly forbidden or made a criminal offense by statute, it may be 
enforced if justice plainly requires it. Forbes v. City of Ashlund, 
246 Ky. 669, 55 S. W. (2d) 917 ny ; Cardwell vy. Kelley, 95 Va. 
570, 28 S. E. 953, 954 (1898) ; 17 C. J. S. § 278, note 70; 3 Pome- 
roy Eg. Jur. (5th ed. 1941) §§ 939-942. It must be remembered 
that the very basis of the law of illegal contracts lies in the public 
interest and that the general rules are adopted for the benefit of the 
public, not for the benefit of the parties. 12 Am. Jur. § 214. 

Any rights or duties of the parties based on the transaction in this 
case were subordinated to the two conflicting public policies involved. 
By weighing these conflicting public interests and deciding in favor 
of the public policy that would best serve to discourage such illegal 
contracts in the future, the court met the issue squarely and reached 
a sound result. To have held otherwise would have deceived the tax- 
payers and permitted the statute to shield evasive practices by city em- 
ployees. The strong public policy behind minimum wage statutes cau- 
tions against the application of the court’s reasoning, which, it is 
submitted, should be limited to cases where the public is a party. 
There‘are two recent decisions, on similar facts, which have reached 
the same result, but on the erroneous theory of estoppel. State v. City 
of Chattanooga, 19 Tenn. App. 192, 84 S. W. (2d) 590 (1935) ; Bar- 
field v. City of Atlanta, 53 Ga. App. 861, 187 S. E. 407 (1936). To 
resolve the issue on grounds of estoppel, donation, assignment or 
other fiction would be to cancel the public interest inherent in these 
minimum wage cases. J. B. 


PATENTS—ARCHITECTURAL STRUCTURES AS PATENTABLE Svus- 
ject Matter.—The patentability of a drive-in theater comprising a 
stage or motion picture screen and a series of automobile ramps in- 
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clined to permit an unobstructed view was put in issue by the de- 
fendant by a motion for summary judgment. The lower court granted 
the motion, declaring the patent void on its face as not for patent- 
able subject matter. The plaintiff appealed. Held, that the case 
should be remanded for trial, since the mere fact that the structure 
is classifiable as architecture does not preclude its patentability as 
a manufacture or machine. Park-In Theaters, Inc. v. Rogers, 130 
F, (2d) 745 (C. C. A. 9th, 1942). 

The patent statutes do not specifically include or exclude struc- 
tures classifiable as architecture. R. S. § 4886. However the view 
was early taken by the United States Supreme Court that buildings 
or other structures coming within the category of architecture were 
not patentable per se. Jacobs v. Baker, 7 Wall. 295, 19 L. ed. 200 
(U. S. 1869). In that case the Court, although holding the patent 
on a jail construction unpatentable on other grounds, said: “A jail 
can hardly come under the denomination of a ‘machine,’ nor though 
made by hands can it well be classed with ‘manufactures.’” That 
decision was followed by another in the same court in which it was 
stated, again as dicta, that a jail was not a “manufacture.” Fon du 
Lac County v. May, 137 U. S. 395, 11 Sup. Ct. 98, 34 L. ed. 714 
(1890). The next subject of such suit was a sarcophagus monument. 
It was held to be a “manufacture” within the design patent statute 
“and not a species of architecture” which would imply that, if the 
device were classifiable as architecture, it would not be patentable. 
Crier v. Innes, 170 Fed. 324 (C. C. A. 2d, 1909). The dicta con- 
tained in the first two decisions named and the implication contained 
in the last became the basis for the decision in the Disappearing Bed 
case in which the court, holding a bed and recess therefor unpatent- 
able, said: “It clearly would be an undue expansion of the word 
‘manufacture’ to hold that it includes the construction of a house or 
of any room or recess in a house.” American Disappearing Bed Co. 
v. Arnaelsteen, 182 Fed. 324 (C. C. A. 9th, 1910), cert. den. 220 
U. S. 622, 31 Sup. Ct. 724, 55 L. ed. 613 (1911). That case was 
the high watermark of the view that an object classifiable as archi- 
tecture is not patentable. Since then, following the lead of text writ- 
ers and Patent Office practice, the courts have chosen to follow a 
more liberal view although there has been no recent United States 
Supreme Court decision on the point. 

The keynote for the modern view was set in Riter-Conley v. Aiken, 
203 Fed. 699 (C. C. A. 3d, 1913), cert. den. 229 U. S. 617, 33 Sup. 
Ct. 776, 57 L. ed. 1353 (1913), in which the court, holding a roof 
structure patentable, said: “To say a roof falls within the domain 
of architecture, does not decide the question; for the question is not 
whether a roof construction is included in architecture, which of 
course it is, but whether the roof section here in question is... a 
manufacture.” A mausoleum was next held patentable in /nterna- 
tional Mausoleum v. Sievert, 213 Fed. 225 (C. C. A. 6th, 1914). 
The court, quoting Walker with approval, expressed the most liberal 
view, saying: “Whatever is made by the hand of man and is neither 
of these (i.e., an art, a machine, a composition of matter, or a de- 
sign), is a ‘manufacture’ in the sense that word is used in the Amer- 
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ican patent laws.” WatLker, Patents (4th ed. 1904) 13. A bridge 
structure was held patentable in Thatcher v. Mayor and City Council 
of Baltimore, 219 Fed. 909 (D. Md. 1915), aff'd 230 Fed. 1022 
(C. C. A. 4th, 1916), and a reinforced concrete building structure in 
Turner v. Quincy Market Cold Storage and Warehouse Co., 225 Fed. 
41 (C. C. A. Ist, 1915). A moulding structure for a building was 
also held patentable, the court stating: “A patent may be obtained 
for any portion of a building, the devising of which involves inven- 
tion.” Tashjian v. Forderer Cornice Works, 14 F. (2d) 414 
(C. C. A. 9th, 1926). The most recent reported case on this subject 
prior to the instant case involved a design patent on a grandstand. 
The court held that a grandstand was an “article of manufacture,” 
citing the Riter-Conley case with approval. In re Hadden, 20 F. 
(2d) 275 (App. D. C. 1927). 


The view in the instant case that the mere fact that an object is 
classifiable as architecture should not preclude its patentability as a 
“manufacture” is the prevailing view and a very desirable one. Al- 
though no reported cases have arisen directly on the point, it would 
appear logical as well as desirable for a building per se to be patent- 
able subject matter, especially in view of the growing importance of 
prefabricated buildings. nm. i. ¥. 


PATENTS—SUITS FOR INFRINGEMENT—COUNTERCLAIM FOR De- 
CLARATORY JUDGMENT BY DEFENDANT.—In a suit for patent infringe- 
ment of plaintiff's patent relating to process for treating animal pelts, 
defendant answered setting forth defenses of invalidity of subject 
patent and non-infringement by defendant. Defendant then moved 
the court for leave to amend its answer in order to plead a counter- 
claim for declaratory judgment pursuant to the Declaratory Judg- 
ment Statute, 28 U. S. C. § 400 (1940), adjudicating the patent in 
suit and two other patents of plaintiff relating to same subject matter 
to be invalid and not infringed. Defendant freely admitted that one 
of the purposes of the counterclaim was to prevent plaintiff from a 
voluntary dismissal of the suit. Approximately three weeks later, 
plaintiff moved to dismiss the suit and waive all claims and demands 
against defendant. Held, that the defendant’s counterclaim for de- 
claratory judgment was proper as a justiciable controversy is involved 
notwithstanding plaintiff's belated motion to dismiss. Plaintiff's 
motion to dismiss was denied and defendant’s motion to amend an- 
swer pleading counterclaim for declaratory judgment upheld. Benz 
v. J. Laskins and Sons Corp., 53 U.S. P. QO. 126 (E. D. Wis. 1942). 

The instant case is the first occasion this District Court has had 
to rule on the propriety of such counterclaim ‘by defendant to pre- 
vent dismissal of the suit by plaintiff. The federal courts are nearly 
equally divided on the question of allowing such a counterclaim by 
defendant seeking a declaratory judgment on the validity of the al- 
legedly infringed patent. Cases aligned with the view taken in the 
instant case are Leach v. Ross Heater & Mfg. Co., 104 F. (2d) 88 
(C. C. A. 2d, 1939); Link Belt v. Dorr Co., 15 F. Supp. 663 (Del. 
1936) ; Kohlhoff v. Ford Motor Co., 29 F. Supp. 843 (S. D. N. Y. 
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1939) ; Dewey and Almy Chemical Co. v. Johnson, Drake and Piper, 
25 F. Supp. 1021 (E. D. N. Y. 1938); Slayter & Co. v. Stebbins- 
Anderson Co., 31 F. Supp. 96 (Md. 1940); and Pennsylvania Re- 
search Corp. v. Lescarboura, 29 F. Supp. 340 (E. D. Pa. 1939). 
Cases to the contrary are Hahn v. Venetian Blind Corp., 15 F. Supp. 
372 (S. D. Cal. 1936); Weisbaum v. Weller-Stoltz Co., 25 F. Supp. 
550 (S. D. Ohio, 1938); Cheney v. Cunningham, 29 F. Supp. 847 
(W. D. Pa. 1939) ; Stanley Works v. C. S. Mersick & Co., 1 F.R. D. 
43 (D. C. Conn. 1939); Stadium Mfg. Co. v. Plymouth Pajama 
Corp., 24 F. Supp. 847 (D. C. Mass. 1937). In connection with the 
latter group of cases, it should be noted that the majority of the 
opinions were rendered prior to the adoption of the Federal Rules of 
Civil Procedure and the threat of dismissal by plaintiff was not a 
factor in several instances. The underlying thought in the cases re- 
jecting such counterclaims for declaratory judgment where defend- 
ant desired to prevent plaintiff's voluntary dismissal of the suit was 
the complete and absolute right of plaintiff under Equity Rule 30, 
28 U. S. C. § 723 (1940), to terminate the suit voluntarily. Ex parte 
Skinner & Eddy, 265 U. S. 86, 44 Sup. Ct. 446, 68 L. ed. 912 
(1924); Meeker v. Baxter, 83 F. (2d) 183 (C. C. A. 2d, 1936). 
Such was the motivating reason for the decision in Hahn v. Venetian 
Blind Corp., supra, criticized in (1936) 50 Harv. L. Rev. 357. It is 
of particular interest to note that the factual situation in the instant 
case is nearly identical with Hahn v. Venetian Blind Corp., supra. 
However, the court in the instant case chose to follow the more liberal 
view expressed by Judge Paterson (Judge Clark concurring) in 
Leach v. Ross Heater, supra. Judge Learned Hand dissented, pre- 
ferring the strict application of Equity Rule 30, stating that any other 
result would give defendant more than his due. The test of the suf- 
ficiency of a counterclaim for declaratory judgment is not whether 
facts beyond those set forth in defensive part of answer are pleaded, 
but whether facts pleaded show the need of affirmative relief by de- 
fendant. Meineke v. Eagle Druggists Supply, 19 F. Supp. 523 (S. D. 
N. Y. 1937), cited with approval in Pennsylvania Research Corp. v. 
Lescarboura, supra. Under Rule 41 (a) of Federal Rules of Civil 
Procedure, 28 U. S. C. (1940) following § 723c, the right of the 
plaintiff to dismiss after the answer has been filed is conditioned 
“upon such terms and conditions as the court deems proper.” A 
sensible approach was taken in Kohlhoff v. Ford Motor Co., supra, 
wherein defendant was allowed to file a counterclaim for declaratory 
judgment under Rule 13 (b) (permissive counterclaim), since in a 
later attempt by defendant to bring a separate action for declaratory 
judgment, he might be confronted with a claim by plaintiff that such 
action was in fact originally a compulsory counterclaim under Rule 
13 (a); thus the defendant would have lost all relief afforded by 
declaratory judgment. The court recognized its discretionary power 
and granted defendant’s motion for counterclaim. Apparently the 
specific problem in the instant case, with respect to patents, has come 
before the Circuit Courts of Appeal only in Leach v. Ross Heater, 
supra, although it was similarly treated in Dominion Electrical Co. v. 
Weigand, 126 F. (2d) 172 (C. C. A. 6th, 1942) (trade-mark). The 
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latter case broadens the former somewhat in that there was no appre- 
hension that plaintiff intended to dismiss the suit as in Leach v. Ross 
Heater, supra, yet the appeal court reversed the lower court which 
had rejected the defendant’s counterclaim as being redundant. The 
possible detriment to plaintiff by compelling him to stay in court 
against his wishes is far overshadowed by harm to defendant in forc- 
ing him to seek out plaintiff, possibly in a distant jurisdiction, to 
commence a new suit for declaratory judgment, and detriment to the 
parties and the public by leaving their rights uncertain and possibly 
leaving invalid patents as a threat to the public. As long as the 
parties are before the court, it is to their best interests and those of 
the public to have the rights of the parties completely and finally 
adjudicated. D. S. T. 


TAXATION—FEDERAL INCOME TAX—CONDEMNATION AWARD— 
INTEREST AS MEASURE OF ADDITIONAL PAYMENT—TAXABLE AS 
Orpinary IncomeE.—As a result of a condemnation proceeding under 
the New York statute, a parcel of real property of the taxpayer was 
taken by the City of New York and an order entered authorizing the 
New York Supreme Court to determine compensation. The City 
took possession on January 3, 1933. Following litigation as to the 
amount of compensation, the court entered a final decree on March 
31, 1937, entitling the taxpayer to $73,246.57, computed by adding 
to the principal sum of $58,000 interest thereon at 6% per annum 
for the period January 3, 1933, to March 31, 1937. Taxpayer con- 
tended that the “interest” paid is to be regarded as part of the sale 
price and therefore taxable as a capital gain, the same as the re- 
mainder of the award denominated principal. The Circuit Court 
of Appeals reversed the Board of Tax Appeals and held the “inter- 
est” taxable as ordinary income. The petitioners brought certiorari. 
Held, that the judgment is affirmed. Payments are compensation 
for the delay in paying the award, not interest, and are taxable as 
ordinary income. Kieselbach v. Commissioner of Internal Revenue, 
63 Sup. Ct. 303, 87 L. ed. 281 (Adv. Op.) (1943). 

The so-called “interest statute,” 28 U. S. C. § 284 (1940), em- 
bodies the rule that no interest is to be allowed on any claim against 
the United States up to the time of the rendition of judgment, un- 
less upon an express contract stipulating for interest, or under a 
statute requiring the payment of interest. Umited States v. North 
Carolina, 136 U. S. 211, 10 Sup. Ct. 290, 34 L. ed. 336 (1890) ; 
United States ex rel. Angarica v. Bayard, 127 U. S. 251, 8 Sup. Ct. 
1156, 32 L. ed. 159 (1888). Interest as damages for detention of 
money cannot be added to obligations of the United States. United 
States v. Sherman, 98 U. S. 565, 25 L. ed. 235 (1879); United 
States v. Verdier, 164 U. S. 213, 17 Sup. Ct. 42, 41 L. ed. 407 
(1896); United ‘States ex rel. Angarica v. Bayard, supra. It is 
equally well established, however, that in those cases where the 
United States proceeds under its power of eminent domain, either in 
respect to land or chattels, the mandate of the Fifth Amendment 
compels the payment of “just compensation.” United States v. Jones, 
109 U. S. 513, 3 Sup. Ct. 346, 27 L. ed. 1015 (1883); Searle v. 
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School District, 133 U. S. 553, 10 Sup. Ct. 374, 33 L. ed. 740 (1890) ; 
Monongahela Navigation Co. v. United States, 148 U. S. 312, 13 Sup. 
Ct. 622, 37 L. ed. 463 (1893). “Just compensation” includes some- 
thing in the nature of interest where the payment is not contem- 
poraneous with the taking. The theory is that “where the taking 
precedes the payment, the owner is entitled to such addition to the 
value at the time of the taking as will produce the full equivalent of 
that value paid contemporaneously with the taking.” Phelps v. 
United States, 274 U. S. 341, 47 Sup. Ct. 611, 71 L. ed. 1083 (1927) ; 
Seaboard Airline Ry. Co. v. United States, 261 U. S. 299, 43 Sup. 
Ct. 354, 67 L. ed. 664 (1923); Jacobs v. United States, 290 U. S. 
13, 54 Sup. Ct. 26, 78 L. ed. 142 (1933). It should be observed, 
however, that the courts have awarded the additional amounts not as 
payments of interest but rather on the ground that “interest at a 
proper rate is a good measure by which to ascertain the amount so 
to be added.” Jacobs v. United States, supra; Seaboard Airline Ry. 
Co. v. United States, supra. This formula has been carried out in 
some cases by applying the legal rate of interest of the state in which 
the property was located. Seaboard Airline Ry. Co. v. United States, 
supra; United States v. Rogers, supra; United States v. Sargent, 
162 Fed. 81 (C. C. A. 8th, 1908). Further problems arose in con- 
nection with the question of how these payments were to be taxed. 
Taxpayers first contended that the payments were exempt under Sec- 
tion 22 (b) (4) of the Internal Revenue Code, 26 U. S. C. § 22 (b) 
(4) (1940), as interest upon the obligations of the state or Federal 
government. United States Trust Co. of New York v. Anderson, 
65 F. (2d) 575 (C. C. A. 2d, 1933) ; Baltimore & Ohio R. R. Co. 
v. Commissioner of Internal Revenue, 78 F. (2d) 460 (C. C. A. 4th, 
1935); Holley v. United States, 124 F. (2d) 909 (C. C. A. 5th, 
1942). These contentions were rejected on the theory that the word 
“obligations” as used in the Code was limited to those obligations in- 
curred by the Federal or state government under its borrowing power 
and did not extend to obligations incurred under the power of emi- 
nent domain. This limited construction of the word “obligations” 
was laid down by the United States Supreme Court. Helvering v. 
Stockholm’s Enskilada Bank, 293 U. S. 84, 55 Sup. Ct. 50, 79 L. ed. 
211 (1934). 

The taxpayer in the principal case seems to have been justified in 
proceeding on the theory that the payments were part of the sale 
price, taxable on a capital gains basis. Seaside Improvement Co. v. 
Commissioner of Internal Revenue, 105 F. (2d) 990 (C. C. A. 2d, 
1939) ; Commissioner of Internal Revenue v. Appleby’s Estate, 123 
F. (2d) 700 (C. C. A. 2d, 1941). See, also, Baltimore & Ohio R. R. 
Co. v. Commissioner of Internal Revenue, supra; Holley v. United 
States, supra. The Supreme Court disposed of this theory in the fol- 
lowing language, “these payments are indemnification for delay, not a 
part of the sale price. . . . The just compensation constitutionally re- 
quired is not the same thing as the sale price of a capital asset.” 

It is submitted that the result reached in the principal case is cor- 
rect. It is somewhat difficult to see how the purpose of the capital 
gains provision of the Code, Section 117—Internal Revenue Code, 





398 THE GEORGE WASHINGTON LAW REVIEW 


26 U. S. C. §117 (1940), would be better served by holding this 
compensation taxable on a capital gain basis. Furthermore, there 
seems to be a direct analogy in the case of interest, denominated as 
such, received from the Government by a successful refund claimant. 
This interest is taxable as ordinary income under Section 22 of the 
Internal Revenue Code, 26 U. S. C. §22 (1940). But there does 
not seem to be any compelling reason why the payments in the pres- 
ent case should not be called true interest. The Court itself asserted 
that “whether one calls it interest on the value, or, payments to meet 
the Constitutional requirement of just compensation, is immaterial.” 
The legal rate of interest of the state in which the property was situ- 
ated has been taken as a convenient, though not a compulsory, method 
of ascertaining “just compensation.” Shoshone Tribe of Indians v. 
United States, 299 U. S. 476, 57 Sup. Ct. 244, 81 L. ed. 360 (1936) ; 
Seaboard Airline Ry. Co. v. United States, supra; United States v. 
Rogers, 255 U. S. 163, 41 Sup. Ct. 281, 65 L. ed. 566 (1921). There- 
fore, the courts are not precluded from arriving at just compensation 
in every case by awarding additional value on an interest basis. It is 
difficult to see why it was necessary to create a new category in the 
realm of what constitutes “ordinary income” for income tax purposes. 
L. 





